
The claim

In February 2004 Mr A went on a family skiing
holiday in the French Alps, for the third time,
each holiday booked with S, a partnership in
England. On the final day, when skiing off-piste
under the supervision of an experienced ski
instructor, Mr P, Mr A collided with a tree and
sustained catastrophic injuries. Mr A claimed
damages against S, as the tour operator responsi-
ble under Regulation 15 of the Package Travel,
Package Holidays and Package
Tours Regulations 1992 for Mr
P. S joined Mr P into the
proceedings. The real dispute
lay between Mr A and Mr P,
whose insurers would meet
any claim proved by Mr A. 

The judge decided the case
using the English law of negligence, since the
parties agreed no significant differences lay
between English and French law on the ski
instructor’s obligation to provide services with
reasonable skill and care.

The ski group and their mixed
ability

Mr A, his wife and 3 other skiers were assigned to
Mr P during their holiday. The group had mixed
skiing experience, ability and confidence. One, Mr
H, had skied regularly over some 13 years and
was significantly more able and confident than

the others, who were of much lesser ability (the
least being Mrs A).

The group’s skiing before the
accident

By the last skiing day of the holiday, most of the
group had skied all week, from easy, gentle slopes
at the start to more challenging runs and off-
piste terrain. Some, including Mr A, struggled

with the off-piste sessions:
unknown to Mr P, he had
bumped into a tree and had
fallen several times. Mrs A. told
Mr P that she preferred on-
piste skiing and Mr A told a
fellow member (but not Mr P)
that he did not like off-piste

skiing. Even on-piste, the group were apprehen-
sive when facing their challenging runs. Mrs A.
told the court she did it ‘with a lot of coercion’.
Mr H, the more experienced skier, had no real
difficulty with any of the skiing. 

The accident

On the final skiing day, unlike previous days, Mr P
did not tell the group his plans for them, which
included off-piste skiing again (although Mrs A
had missed one earlier off-piste day). The off-
piste area, the steepest off-piste terrain that
week, had more challenging snow conditions
and, unlike other areas, included trees. 
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Mr P instructed the group to ski down towards
trees to the right of a bush then turn left around
the bush before continuing down the slope. Mr
and Mrs A told the court they felt they had ‘no
option but to comply’. Mr H negotiated the route
without difficulty. Mr A followed, but was
anxious about the turns. He struggled, lost
control making the left turn, and collided with a
tree, sustaining serious injuries leaving him
tetraplegic at level C6.

Mr P assumed all group members were able and
willing to try the slope. He did not see Mr A’s
descent, and candidly acknowledged he had
never seen Mr A coping competently off-piste. 

The standard expected

The well-known test of a professional standard,
from Bolam v Friern Hospital Management
Committee [1957] 1 WLR 582
had been applied in Chittock v
Woodbridge School [2002]
EWCA Civ 915, where a 17 year
old claimant injured skiing on
a school trip claimed he should
have been forbidden from
skiing because of an earlier
lack of discipline. The Court of
Appeal disagreed, referring to the ‘generous
ambit within which a reasonable disagreement is
possible’ (from G v G (Minors: Custody Appeal )
[1985] 1 WLR 647 HL, per Lord Fraser of
Tullybelton at 652) and applying Bolam. Per Auld
LJ (at paragraph 18):

Where there are a number of options for
the teacher … he is not negligent if he
chooses one which … would be within a
reasonable range of options for a reason-
able teacher exercising that duty of care
in the circumstances.

Bolam was reconsidered by the House of Lords in
Bolitho v City and Hackney Health Authority
[1998] AC 232 (a case not cited in Chittock),
where Lord Browne-Wilkinson considered (at
page 241H) that:

… the court has to be satisfied that the
exponents of the body of opinion relied
upon can demonstrate that such opinion
has a logical basis. In particular in cases
involving, as they so often do, the weigh-
ing of risks against benefits, the judge …
will need to be satisfied that, in forming
their views, the experts have directed
their minds to the question of compara-
tive risks and benefits and have reached a
defensible conclusion on the matter.

In the present case, the Bolam test could not
benefit Mr P merely by him asserting that, as an
experienced ski instructor who knew the resort

very well, his judgment would
always be well-informed and
within the ‘reasonable range of
options’ that could be made.
Neither could Bolitho help him:
Mr P did not weigh up the risks
and benefits of what he asked
the group to do, or make a
‘conscious judgment’ about Mr

A’s ability to undertake this off-piste terrain.

Taking the group off-piste skiing, although carry-
ing a higher risk of danger than on-piste skiing,
represented ‘established and accepted features of
a skier’s enjoyment of the sport’ and was not a
breach of duty. The central issue was whether Mr
P should have permitted or encouraged Mr A to
ski in an off-piste area where the accident
occurred.
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Dealing with a group of mixed
ability

In Anderson, experts agreed that:

When teaching, leading or guiding a ski
group, the instructor’s decisions should be
based on the needs and capabilities of
the weakest members of that group.

Foskett J added (at paragraph 118):

The test is whether, looked at prospec-
tively and objectively, the terrain in the
condition that it was in was a reasonably
safe area for all members of the group.

Here, Mr P failed to consider
properly Mrs A, who had the
least ability and who should
have formed the starting point
for all assessments. It was
unreasonable to treat all
members of this group as
‘more or less of the same
ability.’ 

Beyond the comfort zone

However, skills development is more than just
staying within comfortable boundaries. His
Lordship continued:

The mere fact that members of the group
had not coped particularly well with
certain aspects of the tuition would not
necessarily preclude the instructor from
suggesting something more demanding
thereafter. Experience in many fields
suggests that occasionally asking
someone to do something they have not
achieved before can be a way of
overcoming inhibitions that have hitherto
prevented that person’s development. In

contemporary language it is necessary to
move outside one’s ‘comfort zone’ in
order to be able to progress. However, the
question [is] of where the dividing line is
between the reasonable suggestion of
something more challenging and the
unreasonable suggestion.

Primary liability

Mr P should have undertaken a ‘prospectively
conscientious analysis’ of Mr A, who had not
mastered the necessary skills to undertake the
off-piste terrain in reasonable safety. The judge
concluded:

… this slope was too much to ask of …
the claimant. It was, on the
basis of their experience
and capacity, both generally
and on the basis of what
they did that week, a step
too far and, if the question
had been addressed by [Mr
P] he ought to have seen it

as such.

Contributory negligence

Should Mr A bear some responsibility by failing to
raise with Mr P his concerns about the terrain
being beyond his ability? What would the
hypothetical ‘reasonable person’ do in the
circumstances? The judge concluded that, unlike
the trust placed by a child in his or her parent or
teacher:

The process involving adults must be a
collaborative one … if an instructor does
suggest something to a skier under his
supervision that the skier believes to be
beyond what it is reasonable for him to
attempt, there is an onus on the skier to
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say so. There may be cases where further
discussion will resolve the concerns of the
skier – or the instructor will agree that
what he has suggested is too risky …

… The human reaction not to want to
appear awkward, difficult or … ‘faint-
hearted’ is quite understandable … but …
serious concerns must be ventilated …

… the adult skier, even if he or she feels
trapped, must say something in this
situation to avoid the suggestion that he
or she is not taking sufficient care for his
or her own safety.

The judge attributed one-third contributory
negligence to Mr A

Comment

Applying the Bolitho risk-
benefit analysis demonstrates
that the cry ‘but I’m an experi-
enced professional, and so my
opinion must be a responsible
one!’ is just not enough. The
judge was particularly
troubled that Mr P did not see
Mr A’s descent.

Interestingly, there was no claim that the group
selection was negligent. See, for example
Mountford v Newlands School and another
[2007] EWCA Civ 21 where a schoolteacher was
liable for injuries to a younger boy from a bigger,
older boy selected for an under-15s match. The
experts in Anderson agreed that the ‘floor’ of
ability within a mixed-ability group provides a
starting point to assess the boundaries, risks and
benefits of their tuition. The ‘floor’ may move as
skills (hopefully) improve. For those tutoring any
group, it may well be wise to concentrate on the
‘floor’ of ability and not the ‘ceiling’. 

Foskett J accepted the causal link between the
selection of the slope and Mr A’s accident, taking
a different view from the (obiter) views of Auld LJ
in the Chittock case, where the failure to prevent
skiing could not ‘as a matter of common sense …
be said, on a balance of probabilities to have
caused the accident.’

There are two difficult symbiotic questions raised
by Anderson: 

• When does a suggestion to move an inexpe-
rienced participant beyond his comfort zone
become (negligently) unreasonable?; and

• When is a participant expected to challenge
the widening gap between his own (perhaps
inexpert) assessment of his own capabilities,
and that which is being asked of him?

One complication is the inevitable fluidity of each
participant’s ‘comfort zone’ boundaries, maybe at
a pace surprising to all, as skills, confidence and

abilities develop. To compound
this, groups have different
dynamics and peer pressures
and each member will have a
differing attitude to taking and
avoiding risks, moving through
the learning process.

Is Foskett J’s expectation of a
‘collaborative’ process always realistic? Does a
participant know his competency for a new task
better than an experienced instructor who may
have seen thousands of nervous novices venture
their first steps into new territory? The focus on
trust and reliance should not overshadow a more
straightforward analysis of what a reasonable
instructor should do to develop incrementally the
confidence and abilities of a learner. How many
swimming lessons start in the deep end? 

Inevitably, feedback is part of that collaborative
process. Here, the group were not told of, and so
could not object early to, Mr P’s plan for off-piste
skiing. Was Mr P sufficiently ‘collaborative’? Is
collaboration not a multi-party process?

16 [2009] T R A V E L L A W Q U A R T E R L Y

How many swimming lessons
start in the deep end? 



A difficult issue is where the standard should be
set for fixing contributory negligence for failing
to voice concerns. A worried
participant who voices his
concerns, but is then unable to
resolve them by dialogue with
the instructor could be in an
unenviable position. In
Anderson, a nearby safer route
was available: the group could
have turned back. What if a point had been
reached where a safer alternative route of return

involved such a lengthy trek back that to attempt
it would have run other risks, of adverse weather

or darkness closing in, or other
potential compromises to
safety? 

Anderson shows that the
balancing exercises can be
difficult in practice, and there
are responsibilities not only on

instructors but also on learners, when a lesson is
heading for a perceived bridge too far.
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