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CASE LAW UPDATE 2012: GENERAL ROUND-UP 

 

 

1. “PACKAGES” – AGAIN! 

 

Sean Titshall v QWERTY Travel Ltd [2011] EWCA Civ 1569 

 

Court of Appeal 

 

This appeal arose out of a personal injury claim. The Appellant’s claim had been dismissed at 

first instance. The Appellant had booked his holiday through the Defendant limited company. 

During the course of the holiday he claimed to have been involved in an accident caused by 

defective glass in a door of his Hotel. The Appellant had suffered personal injury as a result. It 

was the Appellant’s case at trial that the Respondent, Q Ltd, had sold him a regulated package 

holiday within the meaning of regulation 2(1) of the Package Travel etc. Regulations 1992. Q 

Ltd, for its part, denied that it owed any obligations to the Appellant. Instead, it defended the 

claim on the ground that the Appellant had entered into two separate contracts with different 

companies; the first contract for the supply of flights and the second for the supply of 

accommodation. The Appellant’s evidence was that he had booked the holiday during a short 

telephone call with a clerk employed by Q Ltd. Neither the Appellant nor the clerk could recall 

the details of what had been said. The invoice for the Appellant’s holiday was not available, but 

Q Ltd relied on a customer statement which separately itemised the cost of the flights, 

accommodation and additional service fees. There was no evidence to explain to what the service 

fees referred. The customer statement had not been sent to the Appellant. The claim was 

dismissed, on a preliminary issue basis, on the ground that Q Ltd was not a party to the holiday 

contract because the Appellant had purchased two holiday services at the same time, but he had 

done so separately. The Appellant’s case was that the holiday had been sold at an inclusive price. 

Q Ltd’s response was that a pre-arranged combination of services had been sold or offered for 

sale separately at separate prices and that the price necessarily had to be an aggregated price (an 

argument derived, in large part, from the approach taken by the Court of Appeal to questions of 

this kind in the ABTA Litigation). 
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On appeal it was held that, in determining whether components were sold or offered for sale at 

an inclusive price, it was necessary to answer the factual question of whether the services were 

being sold or offered for sale as components of a combination, or whether they were being sold 

or offered for sale separately, but at the same time. In this regard, the Court of Appeal approach 

in the ABTA Litigation was applied. In the present appeal, there were two key features of the 

transaction between the Appellant and Q Ltd. First, it was clear that there had been no express 

suggestion to the Appellant that either the flights or the accommodation could be purchased 

separately. Second, the manner in which the service fees were handled supplied a clear, unifying 

feature which served to connect the provision of one holiday service with the provision of the 

other. The service fees must have been presented, at least in part, as the price for putting together 

the package, not as the cost of some separate service, available in its own right. The service fees 

therefore connected the separate holiday services in a manner sufficient to provide a “pre-

arranged combination”. It was held that the transaction had the potential to develop into a sale of 

separate services, but that it had not done so. The advertisement was for a last-minute get-away 

at an inclusive price. It followed that the judge had erred in characterising his findings of fact as 

amounting to T purchasing two services at the same time, but separately. His analysis that the 

price was not an inclusive one left unresolved the status of the service fees.  

 

 

Appeal allowed 
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2. LOCAL STANDARDS & LOCAL LAW 

 

Wright v TUI [2011] (unreported, 2
 
February 2011) 

Recorder Rees 

Birmingham County Court 

 

FACTS: The Claim arose out of an accident that occurred on 14
th

 December 2005, during the 

course of a package holiday to Egypt. The hotel was situated on the red sea and had its own 

floating jetty which provided access to coral reefs for snorkelling and diving. The Claimant 

alleged that as he was walking across the jetty one end became detached from its moorings as a 

result of some form of maintenance or repair work. The jetty became unstable and the claimant 

lost his balance and fell to the ground. 

 

The Defendant denied liability on the basis that there was insufficient evidence to demonstrate 

that there was anything wrong with the jetty and that, on balance, it had simply been moving 

with the swell of the sea, something which was unavoidable. 

 

HELD: At trial, the Court ultimately accepted the claimant’s version of events and found in his 

favour. However, the more interesting aspect of the case related to the court’s analysis of the 

relevance and application of expert local standards evidence. 

 

It was agreed between the parties that the Defendant’s liability for improper performance of the 

package contract was governed by local safety standards. The claimant had obtained a report 

from an Egyptian Lawyer. Article 178 of the Egyptian Civil Code imposed a quasi-strict liability 

for injury caused by persons in charge of objects which require “special care” or supervision, 

unless that person could prove that the injury was cause by matters beyond its control. The 

Egyptian lawyer also explained that local customary standards required the use of signs or 

notices warning that repair work was being carried out. 

 

The Defendant’s standard terms and conditions applicable to the holiday booking included a 

clause which stated as follows: 

 

We have taken all reasonable care to make sure that all services which make up the holidays 

advertised in this brochure and which form excursions available from our representative are 
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provided by efficient and reputable businesses, who should follow the local and national 

laws and regulations of the country where they are provided. 

 

The question for the court was this: is an English tour operator guilty of improper performance 

of a package holiday contract if its foreign supplier is in breach of an obligation of strict liability 

imposed by the law or local regulations of the foreign supplier? 

 

The Claimant argued that by reason of its express terms and conditions, the Defendant has 

assumed responsibility for compliance with all foreign laws by its suppliers, even strict ones. It 

relied in particular upon the decision of HHJ Worcester in Eldridge v TUI (unreported, 16 

December 2010, Birmingham County Court) in which the Defendant was found liable for the 

hotel’s failure to ensure that swimming pools were entirely free of cryptosporidium pathogens, 

as required by Spanish regulations. 

 

Recorder Rees did not regard Eldridge as persuasive, however. He noted that HHJ Worster had 

accepted that local laws can only apply to the extent to which they are applied by the obligations 

which arise under the contract in any given case. In Eldridge, the local law set down a result to 

be achieved in terms of regulatory compliance. By contrast, in the present case the claimant was 

seeking to apply a local liability law.  

 

Instead, Recorder Rees chose to follow the approach of Recorder Hodge QC in the earlier case of 

Barlow v TUI (Liverpool CC, 2005). He held that: 

 

The law of the contract in this case is the law of England. Whilst the local safety standards 

of Egypt have to be considered in assessing whether or not there has been compliance with 

the duty owed to the English holiday-maker abroad, it is not relevant, in my judgment, to go 

on to consider what effect an Egyptian court might place on any given set of circumstances 

to consider whether this would amount to quasi strict liability 

 

Accordingly, Recorder Rees rejected the Claimant’s argument that the Defendant was strictly 

liable, but went to find that it had failed to provide sufficient warnings in accordance with local 

custom and practice. 
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3. PASSENGER PROTECTION INSURANCE 

 

All Leisure Holidays Ltd v Europaische Reiseversicherung AG [2011] EWHC 2629 (Comm) 

 

Teare J 

QBD, Commercial Court 

 

Summary: On the true construction of a passenger protection insurance policy, the travel 

arrangements for scheduled cruises had been cancelled, the passengers had sustained a loss and 

the absence of a claim form did not result in loss of a claim. 

 

Abstract: The court was required to determine three points of principle in a claim by the 

claimant (C), as assignee, against the defendant insurers (D). C had acquired a cruise ship from 

the administrators of another holiday company (H) which had got into financial difficulty. H had 

taken out a passenger protection insurance policy issued by D. The insurance covered H's 

customers in respect of financial loss arising from the cancellation or curtailment of travel 

arrangements on H's insolvency. Loss was defined as including loss of deposit or charges paid in 

advance by the insured persons to H. C continued to run H's cruise programme and invited 

passengers who had booked cruises with H to transfer their bookings to C. As a condition C 

required passengers to claim under the policy for any moneys paid to H and to pay the proceeds 

to C. The administrators of H informed D by e-mail that the cruise ship and associated assets had 

been sold to C and that cruises operated by H were cancelled, and invited D to treat the e-mail as 

notification of potential claims under the policy by affected passengers. Most passengers chose 

to go on the cruises operated by C and later assigned their claims under the policy to C. The 

issues for determination were whether (i) the passengers' cruises had been cancelled within the 

meaning of the policy; (ii) the passengers had suffered loss within the meaning of the policy; (iii) 

passengers were only entitled to claim under the policy if they had completed a claim form. 

 

Judgment accordingly.  

(1) The travel arrangements, namely the cruises to be operated by H, were cancelled when 

the cruise ship was sold and H could no longer provide the cruises. The identity of the 

cruise operator was part of the travel arrangements. Express notice of cancellation was 

not required. In any event the passengers were given notice by C of the fact which 
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rendered performance by H impossible, namely the sale of the vessel (see paras 16-21 of 

judgment).  

(2) H was obliged to repay the deposit and other charges paid in advance by the passengers 

and could not do so. It followed that the passengers lost those deposits and other charges. 

It did not matter that the passengers entered into an agreement with C and went on the 

replacement cruises. Their claims for repayment were in restitution or debt and the duty 

to mitigate did not apply to such claims. Also, the benefits obtained from the agreement 

between the passengers and C should not be regarded as eliminating the loss which 

existed immediately prior to that agreement, Haviland v Long [1952] 2 Q.B. 80 applied. 

Thus the passengers had sustained a loss within the meaning of the policy (paras 25-26). 

(3) The policy required a passenger to prove a loss, but did not require the passenger to 

complete any particular claim form or to prove that the loss was not within any excluded 

category of loss (paras 27-28).  
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4. PART III OF THE PRIVATE INTERNATIONAL LAW (MISCELLANOUS 

PROVISIONS) ACT 1995 (THE FOREIGN INSURER AS DEFENDANT) 

 

Kershaw v Carey & Anor. [2011] (unreported, 6 September 2011). 

 

HHJ Armitage QC 

Manchester County Court 

 

The English Claimant brought proceedings (in respect of a road traffic accident in Spain) against 

the English tortfeasor driver and against the Defendant’s Spanish insurer (that is, joining both 

tortfeasor and insurer as Defendants). 

The Defendants submitted to jurisdiction by filing and serving a (joint) Defence. However, it 

was their case that Spanish law applied to the substantive issues in the case, including limitation, 

and that the Claimant’s case was time-barred according to the Spanish law of prescription 

(limitation). The Claimant’s case was that English law applied to the action and that this was 

brought in time. Both parties agreed that the appropriate test for determining the applicable law 

was set out in Part III of the Private International Law (Miscellaneous Provisions) Act 1995 (this 

was a pre-Rome II case). The Claimant relied, among other authorities, on Edmunds v 

Simmonds [2001] 1 WLR 1003 (QB). It was her case that this provided guidance in a case where 

both the tortfeasor and the foreign insurer were Defendants. 

 The Judge agreed with the Claimant (at preliminary issue trial). Section 12 of the 1995 Act was 

applied to displace the presumption that Spanish law applied; the result was that English law 

applied and the claim was in time.   
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5. MOUNTAIN MADNESS, OFF-PACKAGE SERVICES AND THE DUTY OF 

CARE IN TORT 

Harrison v Jagged Globe [2011] (unreported, 14 April 2011) 

 

Central London County Court 

 

In Harrison the extent of the tortious duty owed by tour operators was examined in the light of 

the decision of the Court of Appeal in Parker v TUI [2009] EWCA Civ 1261. The facts of the 

case were highly unusual, not least as a result of the involvement of a world-famous explorer. 

The parties agreed the following: 

 

 In 2004 Sir Ranulph Fiennes contacted the Defendant to request that it assist him with an 

assault on Everest; 

 

 The Defendant, a tour operator specializing in mountaineering expeditions, agreed to do 

so, and it was arranged that Sir Ranulph would undertake a two week intermediate 

training course in the Alps in the Summer of 2004, and thereafter an expedition to assist 

with acclimatization and assessment of his reaction to altitude; 

 

 The latter expedition was to be a private version of the Cotopaxi trip advertised in the 

Defendant’s brochure; 

 

 Sir Ranulph was asked whether he wanted the Defendant to provide him with a leader on 

the expedition, and he declined. However, he was provided with local guides, who were 

to assist with acclimatisation, altitude training and training in relevant climbing 

techniques;  

 

 He booked the Cotopaxi expedition, and invited the Claimant to join him on it; 

 

 The Claimant subsequently booked the expedition and the party set out to Peru in 

October 2004; 
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 In order to obtain publicity and sponsorship for the Everest expedition Sir Ranulph and 

the Defendant had arranged for an HBO film crew to film part of the expedition.  

 

It appears that the footage obtained by the film crew was insufficiently interesting and at some 

point local guides were asked to assist in staging a fall down a crevasse, and subsequent rescue. 

The Claimant, perhaps unwisely, agreed to appear as the fallen mountaineer. 

 

 On 21
st
 October 2004 the Claimant undertook the staged fall. However, in attempting to jump 

across the crevasse, she fell and hit her head on the side of it. She then undertook a further staged 

fall, in the course of which she had great difficulty in getting out of the crevasse, her rope having 

become entangled with the rucksack she was wearing. The Claimant contended that as a result of 

these incidents she suffered post-concussional syndrome and a whiplash injury to her neck 

respectively. Uniquely in the experience of all involved, there was video and audio footage of 

both incidents. This showed that the first staged fall was a chaotic affair, with a great deal of 

confusion around when and where the Claimant should jump, whereas the second staged fall was 

much better managed.  

 

The trial judge found that the provision of assistance with staged falls did not form part of the 

package, not having been within anyone’s contemplation until 20
th

 October 2004, well after the 

contract had been concluded.  

 

However, this was not determinative of the case. The guides provided by the Defendant had 

assumed responsibility for the staged falls in agreeing to assist with them, and in doing so, had 

imposed a tortious duty on the Defendant to provide this assistance with reasonable skill and 

care. The first staged fall had been badly managed and executed, and the Defendant was 

therefore in breach of the duty owed to the Claimant, albeit she herself was negligent in failing to 

question the guides more closely regarding the execution of the fall, and damages would be 

reduced by 40% accordingly. In relation to the second fall, however, she had accepted the risk of 

injury, which was obvious to her from the result of the first fall, and by operation of the principle 

volenti non fit injuria the Defendant was not liable to her in respect of it.  

 

The case was, as indicated, unusual for a number of reasons. First, the involvement of a celebrity 

explorer, although Sir Ranulph Fiennes did not give evidence at trial as regards his role in 

events. Secondly, the trial judge was much assisted by the availability of video and audio footage 
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of the falls, which plainly showed that the first fall was poorly managed, and that reasonable skill 

and care had not been exercised in respect of it. The only real question, therefore, was whether or 

not the tour operator was liable for the failures on the part of its local service providers.  

 

Post Parker, although the Claimant had pleaded the operation of the Package Travel, Package 

Holidays and Package Tours Regulations 1992, and continued to rely on them at trial, when it 

became clear that this argument was not finding favour, it was open to her to place greater 

reliance on the tortious duty owed as a result of the guides’ assumption of responsibility. 

Although the ‘assumption of responsibility’ cases are well known and widely used in a public 

law context, hitherto they have not been given much attention in the travel law world. This, it is 

submitted, is likely to change in the aftermath of the decisions in Parker and Harrison.  

 

Conclusions 

 

Prior to the decision of the Court of Appeal in Parker, parties in excursion cases concentrated on 

the contractual nexus between tour operator and holidaymaker, with tour operators escaping 

liability if it could be shown that their documentation was in order and that they had revealed the 

identity of the third party excursion provider prior to the formation of the excursion contract. 

Parker swept all of these considerations aside; regardless of the contractual documentation, 

where reps accompany an excursion and play any kind of active role in it, the tour operator may 

well owe a tortious duty to the holidaymaker. 

 

The decision in Harrison takes matters even further; whether or not the services complained of 

formed part of the package, the tour operator may be liable in tort for the negligence of service 

providers they have supplied in respect of services which did form part of the package. It is 

suggested that this is a significant extension of the principle in Parker, albeit a logical one. It is 

to be hoped that tour operators are justified in placing great confidence in their local suppliers; 

this confidence is sure to be tested in the months and years to come as more Parker/Harrison 

type cases are brought. 
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6. CAMELS, LOCAL SAFETY STANDARDS AND THE DUTY OF CARE IN TORT 

(EXCURSIONS) 

 

Hendry and another v Kuoni Travel Ltd (unreported, 16 December 2011) 

 

HHJ Reid QC  

Guildford County Court 

 

A cantankerous, even-toed ungulate was the unlikely subject of the latest in a line of cases 

examining the tortious duty of care owed by tour operators for accidents during holiday 

excursions. 

 

Hendry and another v Kuoni Travel Ltd (Guildford County Court, HHJ Reid QC, 10 – 11 

November and 16 December 2011) concerned the provision of a “Camel Safari” excursion 

during a package holiday to Rajasthan, India. The plan was simple: the Claimants were to ride on 

the back of a Bactrian (two-humped) camel, setting off from their hotel. The camel had other 

ideas. Before the claimants were out of the hotel gates, it began “making sidesteps in a very 

jaunty manner” causing the Claimants to lose their balance and fall off, each sustaining serious 

injury. The Claimants were accompanied on the safari by the Defendant tour operator’s local 

representative who provided instructions in English (the camel handlers or raikas spoke no 

English). The representative had no particular knowledge of camel riding and, indeed, this was 

his first (and only) time assisting with the excursion. 

 

The excursion was described in the Defendant tour operator’s brochure as an “optional 

experience” “available locally at extra cost”. The Defendant’s Booking Conditions provided 

that “the experience will be supervised and all reasonable precautions will be taken to ensure 

that you and your party are safe. We will only accept responsibility for personal injury where it 

is caused by our negligence or the negligence of our suppliers”. The Claimants maintained in 

evidence that they made no separate booking for the excursion and were not asked at any stage 

for payment and so the excursion must have formed part of the package of services provide 

pursuant to the holiday contract, to which the Package Travel, Package Holidays and Package 

Tours Regulations 1992 applied. The court held that the excursion had been booked separately 
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and so was outside the scope of the 1992 Regulations. The Claimant’s alternative case was that 

they had made a separate contract for the excursion which was governed by the terms of the 

Defendant’s Booking Conditions; this argument was also rejected by the Judge.  

 

This was not, however, the end of the road for the Claimants. Following Parker v TUI [2009] 

EWCA Civ 1261, they argued – in the further alternative – that the Defendant, in providing a 

local representative to accompany the excursion and to give instructions beforehand, had 

assumed responsibility to the Claimants for the reasonable safety of the excursion and, 

accordingly, owed them a tortious duty of care. It was held that the content of this common law, 

tortious duty was defined by local standards in accordance with the Court of Appeal’s guidance 

in Gouldbourn v Balkan Holidays Ltd [2010] EWCA Civ 372 (and other case law subsequent 

to Wilson v Best Travel Ltd [1993] 1 All ER 353 (QBD). Unsurprisingly, there were no specific 

statutes, rules or regulations to govern the provision of camel rides and safaris in India. Instead, 

there was local customary practice and both parties relied on expert evidence of what such 

practice required. The saddle on the camel’s back consisted of a seat with a hook-shaped 

“pommel” at the front and was attached by a rope running around the camel’s belly with a carpet 

and quilt placed loosely over the top. There were no stirrups or rope loops along the side of the 

camel that either rider could hold for stability. The reins were held at the front by the camel 

handler. It was held that the failure to provide stirrups constituted a breach of local customary 

practices. The court went on “so far as the second alleged breach of duty is concerned, in my 

judgment it is made out. There is simply no evidence that the defendant took any steps 

whatsoever to establish that the excursion provider was competent”. Judgment for the 

Claimants. 

 

This case underlines the significance attached to the attendance on the excursion by a local 

representative in the context of the tortious route to liability for excursions that go wrong.  
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7. TO CONCLUDE: OCCUPIERS’ LIABILITY IN THE UK AND A “CONCEALED 

HAZARD” 

 

Brenda Clark v Bourne Leisure Limited [2011] EWCA Civ 753  

 

Court of Appeal 

 

A domestic accident case to finish with ... 

 

The Claimant was an electric wheelchair user. She was staying at a holiday camp run by the 

Defendant limited company when she visited the on-site bar. The bar was organised on two 

different levels. Access between the levels was, on one side of the room, provided by a ramp 

and, on the other side of the room, by two steps which were several feet apart. The Claimant 

went from one side of the bar to the other by use of the ramp, but – when making her return 

journey – went down the steps by mistake. This caused her wheelchair to tip over and she 

suffered personal injury as a result. The Claimant brought an action against the Defendant in 

reliance on the common duty of care in the Occupiers’ Liability Act 1957; it was her case that 

the steps constituted a concealed hazard. At first instance it was held that the premises were not 

reasonably safe for a wheelchair user. Liability was established. The Holiday Company 

appealed.  

On appeal, it was held that: (1) when assessing whether the premises were reasonably safe for 

wheelchair users it was incumbent on the judge to form his own judgment about the matter. On 

the evidence it was clear that he had been influenced in his decision as to safety by the opinions 

of the Defendant’s manager. The judge was wrong to conclude that the Defendant had conceded 

that there should have been signage warning of the steps. Accordingly, his decision could not 

stand; (2) It was appropriate for the Court of Appeal to consider the issue of safety, rather than to 

remit the case. On the evidence, the premises were reasonably safe for wheelchair users. A ramp 

was available and was entirely safe for wheelchair users. The steps were not safe for wheelchairs 

but they were clearly visible and any wheelchair user taking reasonable care for his safety would 

avoid using them. 

 

Appeal allowed. Claim dismissed. 
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Air and Sea claims 

Carriage by sea 

 

Ward v Tesco hits the high seas 

 

The Court of Appeal recently handed down judgment in Dawkins v Carnival Plc (2011) 

EWCA Civ 1237. Despite the rather exotic backdrop (on board the cruise ship ‘Oriana’ 

travelling in international waters), the claim is a classic restatement of the operation of 

the evidential burden in slipping claims. 

 

Mrs Dawkins slipped on some liquid in the ship’s restaurant. Fellow passengers gave 

evidence that the when they had arrived at the restaurant 10-30 minutes earlier there had 

been no spillage on the floor. The restaurant was particularly busy at the time and was 

fully staffed with some 15 to 24 crew members. 

 

The Defendant adduced evidence of their general inspection system. Critically, however, 

not a single member of staff who was actually working on the day of the accident was 

able to give evidence at trial, a fact that the Court of Appeal described as ‘remarkable’. 

There was, therefore, no direct evidence of the actual implementation of the system in 

practice.  
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At first instance the trial judge found that the evidence of the general cleaning system 

employed by the Defendant was sufficient to allow him to draw an inference that it had in 

fact been operating at the material time, and accordingly that the liquid could not have 

been in place for very long. 

 

 

 

The Court of Appeal held that the judge had reached the wrong conclusion. It was 

common ground (despite a flawed pleading under the Occupiers Liability Act 1957) that 

the claim was governed by the Athens Convention 1974. However, the Court of Appeal, 

referring expressly to Ward v Tesco Stores (1976) 1 WLR 810, held that the correct 

approach was as follows: 

 

 (a) At the end of the trial it is for the claimant to show on a balance of probabilities that 

the accident was caused by negligence of the Defendant.  

(b) Where premises, such as the floor of the restaurant, are under the management of 

defendants and a hazard is present on the floor, there may be a prima facie case of 

negligence against the defendant. The strength of the case will depend on all the 

circumstances.  

(c) In the present case, there was a prima facie case, as the judge found.  
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(d) The issue is whether, on the evidence as a whole, that case was displaced by the 

Defendant.  

 

The Court of Appeal rejected the Defendant’s submission that by calling evidence of a 

usually good system of inspection and observation, they had displaced the case against 

them. The absence of any direct evidence from the cleaning staff prevented any proper 

inference from being drawn, particularly in light of the busy nature of the restaurant and 

the need for ‘close observation’ at all times.  Accordingly, the claim succeeded on the 

basis of the prima facie case.  

 

Commentary: Two important points, one of principle, the other of practice, arise from 

this case.  

 

The first is the fact that Court of Appeal had no hesitation at all in applying English 

common law principles to the claim, even though the exclusive cause of action arose 

under the Athens Convention, a free-standing liability regime. This is particularly 

significant when one bears in mind that Article 3 of the Convention expressly places the 

“burden of proving fault or neglect” on the Claimant. 

 

Secondly, the case serves as a salutary reminder to Defendants in all slipping claims that, 

where a prima facie case has been established pursuant to Ward v Tesco, it is not enough 

merely to adduce generic evidence of the cleaning system which should or normally 

would be operated. The Defendant bears an evidential burden, and therefore must adduce 

specific evidence that it in fact exercised reasonable skill and care at the material time. 
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Carriage by Air 

 

Montreal Convention 

 

Montreal Convention and discrimination –  

Total pre-emption confirmed in English law. 

 

Hook v British Airways (2011) EWHC 379 (QB) 

 

The Facts 

 

The claim arose out of a British airways flight between London Gatwick and Paphos, Cyprus. The 

claimant suffered from mobility problems and learning difficulties. He claimed that on both the outbound 

and return flights British Airways failed to make reasonable efforts to meet his seating needs. This was, 

he alleged, a breach of Article 10 of EC Regulation 1107/2006 concerning the rights of disabled persons 

and persons with reduced mobility when travelling by air (‘the EC Regulation’) 

 

The EC Regulation is directly applicable and therefore immediately enforceable as a substantive 

provision of English law. Articles 14 and 15 of the Regulation provided for a designated enforcement 

body (in the UK, this is the Civil Aviation Authority) and a corresponding complaints procedure. Article 

16 requires member states to “lay down rules on penalties applicable to infringements” of the Regulation. 

The EC Regulation is, however, silent on any right to ‘damages’. 

 

However, the EC Regulation is accompanied by a domestic statutory instrument: the Civil Aviation 

(Access to Air Travel for Disabled Persons and Persons with Reduced Mobility) Regulations 2007 (‘the 

UK Regulation’) Regulation 9 of the UK Regulation specifically provides as follows: 

 



19 
 

Compensation claims by disabled persons etc. 

9.—(1) A claim by a disabled person or a person with reduced mobility for an infringement of any of his rights 

under the EC Regulation may be made the subject of civil proceedings in the same way as any other claim in tort or 

(in Scotland) in reparation for breach of statutory duty. 

(2) For the avoidance of doubt, any damages awarded in respect of any infringement of the EC Regulation may 

include compensation for injury to feelings whether or not they include compensation under any other head. 

(3) Proceedings in England, Wales or Northern Ireland may be brought only in a county court. 

 

Accordingly, the Claimant brought a claim in the County Court for damages for injury to his feelings as a 

result of the alleged failure by British Airways to meet the seating requirements which flowed from his 

disability. 

 

British Airways’ response was straightforward. This was a claim for damages. It arose out of international 

carriage by air and was therefore governed by the provisions of the Montreal Convention 1999. The 

Montreal Convention was not only applicable as a matter of English law (pursuant to section 1(2) of the 

Carriage by Air Act 1961) but also had the force of law in European Community pursuant to EC 

Regulation 2027/97. Pursuant to Article 29 of the Convention, and the House of Lords decision in Sidhu v 

British Airways (1997) AC 430, the Convention provided the exclusive remedy to any passenger arising 

out of international air carriage. If a claim could not be made under the convention, there could be no 

claim at all. 

 

The Claimant’s response was 3 fold: 

 

(a) It was clear that both the EC Regulation and UK Regulation intended to provide a remedy in the 

form of compensation to passengers following a breach of the EC Regulation. In order for 

penalties in domestic law to be effective, proportionate and dissuasive, they had to include a 

private cause of action for damages. 

 

(b) Sidhu was concerned only with Common law negligence. It pre-dated the adoption of the 

Montreal Convention by the European Community. There had been a variety of EC Regulations 

concerning air travel since Sidhu. 
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(c) The Convention is concerned with liability of air carriers for accidents. The EC Regulations and 

the UK Regulations are concerned with preventing discrimination against disabled persons. 

Accordingly the two legal regimes did not overlap. In this respect, the Claimant relied upon the 

comments of the European Court of Justice in IATA v DoT (2006) 1-403 in which the Court 

explained why the Denied Boarding Regulations (EC 261/2006) were not inconsistent with the 

Montreal Convention.  

 

 

 

 

The decision 

Supperstone J  rejected the Claimant’s arguments and upheld the first instance judge’s decision to strike 

out the claim. He noted that the principle of exclusivity in Sidhu had ‘no exceptions’. The same approach 

had been adopted by the Supreme Court of the United States in El Al Israel Airlines v Tseng (52 US 155 

(1999)) in respect of the Warsaw convention and was equally applicable to the Montreal convention. Nor 

could there be any basis for carving out an exception based upon the fact that a claim for discrimination 

was one arising from ‘fundamental or constitutional rights’. Courts in the US (King v American Airlines 

284F 3d 352) and South Africa (Potgieter v British Airways (2005) 2 SA 133(C)) had both extended the 

pre-emptive effect of the Warsaw and Montreal Conventions to discrimination claims. The judge repeated 

the comments of the European Court of Justice in Wallentin-Herman v Alitalia (2009) 2 CMLR 9 that 

international agreements ‘have primacy over secondary community legislation’, and considered that these 

demonstrated that the exclusivity of the convention was already ‘firmly established’ in EC law even 

before the Convention was formally adopted in 1997.  

 

With regard to the express wording of Regulation 9 of the UK Regulation, the Court held that the 

reference to ‘compensation’ payments was likely to be an aspect of the ‘administrative regime 

implemented by the enforcement body in a member state’. In other words, a passenger could complain 
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about a breach of their rights to the CAA, who had power to order an airline to pay compensation. A 

passenger could not, however, bring a private law claim for damages in the County Court arising out of 

the same breach. There was not, he held, any ‘liability for injury to feelings under the Convention’. 

 

The Court distinguished the comments of the European Court of Justice in the IATA decision. The 

reasoning which underpinned that decision was that the fixed compensation payments which were set out 

in the Denied Boarding regulations themselves were in the nature of ‘standardised and immediate 

assistance and care measures’. They were not claims which arose out of a ‘private law cause of action 

sounding in damages’. 

 

Finally, the Court did note that the Claimant’s claim for a declaration (and also for injunctive relief, had it 

been made) could still be pursued, since they fell “outside the remit of Article 29 of the Convention’. 

 

Commentary 

Exclusivity 

This is an extremely important decision for airlines and tour-operators (the latter often constituting 

‘contracting carriers’ under the Montreal Convention and therefore able to rely upon it). It is a welcome 

confirmation that the exclusivity principle enshrined by the House of Lords in Sidhu is applicable to the 

Montreal Convention as well as the Warsaw Convention, and permits of no exceptions, irrespective of the 

legal basis for the cause of action. 

 

 It is submitted that this must be correct. All of the cases which have upheld and explained the principle of 

exclusivity have emphasised that it exists to ensure a uniform approach throughout the different signatory 

states to the Convention. If exceptions began to creep in as a result of the differing domestic legal 

regimes, this uniformity and certainty would be fatally undermined.  

 

The decision in Hook therefore brings English law into line with decisions from around the world which 

have upheld the ‘total’ pre-emptive effect of the Convention, irrespective of the triviality or seriousness of 

the alleged violation, and regardless of the common-law, statutory or other basis of the claim. Examples 

include the pre-emption of claims for racial discrimination (Atia v Delta Airlines – 2010 US Dist Lexis 
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18806), straightforward claims for breach of contract for failing to provide food on board the flight 

(Knowlton v American Airlines – 2007 US Dist Lexis 6882), claims for alleged fraud and deception 

during check-in (Mbaba v Air France – 457 F 3d 496) and even a claim in which an airline’s false 

statement from plane to ground crew that a passenger smoked marijuana in the airplane toilet led to the 

passenger’s arrest and imprisonment (Singh v North American Airlines – 426 F Supp 2d 38). It also 

confirms the correctness of the decision in Gibson v ThomsonFly (reported in Saggerson on Travel Law 

& Litigation) in which an English county court judge held that the Convention pre-empted any claim 

under the Disability Discrimination Act 1995. 

 

The approach adopted by Supperstone is also consistent with the exclusivity of other international 

conventions, principally the Athens Convention. A useful point of comparison is the decision in Norfolk v 

MyTravel (2004) 1 Lloyds Rep 106, in which HHJ Overend concluded that the Convention pre-empted 

any reliance upon the Package (travel etc) Regulations, regardless of the fact that the Regulations 

emanated from Europe. 

 

It should be noted that the Claimant did not seek to argue that the failure to take reasonable steps to meet 

his disability needs by booking appropriate seats on the plane did not occur during ‘international carriage’ 

but at an earlier stage as part of the booking process and by virtue of a representation or contractual 

promise to this effect. However, it is submitted that this argument would not have been successful. The 

claim plainly ‘arose out of international carriage by air’ as interpreted by Sidhu. A contrary argument 

would, as the US District Court held in Wystoski v Air Canada (2006 WL 581093) have the result of 

entirely undermining the exclusivity of the convention and would create a situation where “airlines could 

still be liable for every representation they make regardless of the protections of (the) Convention” 

 

Injury to feelings 

Eagle-eyed readers will have spotted a possible tension between Supperstone J’s conclusion – in clear 

terms – that there is ‘no liability for injury to feelings under the Convention’ and the European Court’s 

decision in Walz v Clickair (C-63/09). The judge in Hook was clearly aware of Walz (indeed, he cited it in 

the same paragraph in which he made his comments about claims for injury to feelings) but did not regard 

it as presenting any bar to him reaching the conclusion that he did. It is submitted that this only serves to 

reinforce the view that the obiter, and perhaps inadvertent, comments made by the Court in Walz (whose 

main focus was simply to uphold the umbrella limit on baggage claims under the convention), would not 

withstand proper scrutiny at a full hearing, particularly in light of the numerous decisions both in this 
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country (Fothergill v Monarch Airlines (1981) AC 251 (HL) Cowden v British Airways (2009) 2 Lloyds 

Rep 653), Canada (Chau v Delta Airlines (2003) OJ NO 4885), and the United States (Lee v American 

Airlines Inc 355 F.3d 386 (5
th
 Cir 2004 (US), Daniel Virgin Atlantic (59 F.Supp 2d 986 (ND Cal 1998)), 

that damages for mental injury, distress and upset are not recoverable under the Convention. 

 

Compatibility with the Denied boarding regulations 

What are the ramifications of this decision for claims under the denied boarding regulations? As noted 

above, Supperstone J distinguished the comments made by the ECJ in the IATA case. The essence of his 

reasoning appears to be, therefore, that a claim to enforce a right for the standardised, fix compensation 

under the Regulations is not a claim for ‘damages’ and therefore falls outside the substantive scope of 

Article 29 of the Convention.  

 

However, there are a number of cases pending before the European Court of Justice which may well have 

an impact upon this aspect of the decision. 

 

The reference by the  English Administrative Court in TUI & others v CAA (C-629/10) is now well 

publicised. One of the arguments made by the appellants is that compensation payments for long delays 

are simply inconsistent with the exclusivity of the convention. 

 

A lesser known but equally important case is Nelson v Lufthansa (C-581/10).  In Nelson, the Defendant 

airline has asked the Court to decide whether the fixed compensation regime under the Denied Boarding 

Regulations constitutes “non-compensatory damages” within the meaning of the second sentence of 

Article 29 of the Convention, and are therefore pre-empted by it. One the one hand, the payments are non-

compensatory in the sense of being entirely standardized, without regard to the actual loss suffered by 

passengers. On the other, they are intended to compensate passengers for what is perceived to be the 

inevitable inconvenience associated with any cancellation or delay. The ECJ’s decision is awaited with 

interest. 

 

Finally, in Sousa Rodriguez v Air France (Case C-83/10), the ECJ has been asked to decide whether the 

‘further compensation’ referred to in Article 12 of the Denied Boarding Regulations is limited to 

compensation properly incurred by passengers under Articles 8 and 9 of the Regulations (even if claims 



24 
 

are not made under those provisions) or whether it extends to damages for cancellation/breach of contract 

which are recoverable under national law. If, however, Hook is rightly decided (and it is submitted that it 

is) then surely the point is a moot one: there can be no additional claim for damages of any kind in so far 

as the Montreal Convention applies. 

 

These truly are uncertain times for the Aviation and Holiday Industry, but Hook v British Airways 

represents a positive step in right direction, and one which is to be commended. 

 

Montreal Convention – 2 year limitation period does not apply to contribution 

claims:  

 

In Chubb Insurance Company of Europe, S.A. v. Menlo Worldwide Forwarding, Inc., F. 

3d, 2011 WL 451953, the US Court of Appeals, 9
th

 Circuit, held that claims for 

contribution or indemnity by an air carrier are not subject to the 2 year limitation period 

set out in Article 35 of the Montreal Convention and are instead governed by the 

applicable period under national law. 

 

Montreal Convention – cause of action pre-empts defamation claim: 

 

In McCauley v Aer Lingus [2011] IEHC 89 the Irish High Court held that a claimant who alleged 

that he had been defamed during the course of an Aer Lingus flight by the cabin crew had no 

cause of action because his claim could not be brought pursuant to Articles 17 or 19 of the 

Montreal Convention. 
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DENIED BOARDING COMPENSATION 

 

Damages for delay – stay of claims pending ECJ decision in TUI & others 

 

1. On 30
th
 March 2011 Brian Simpson MEP put the following Parliamentary question to the EU 

Commission 

Can the Commission clarify that the High Court of Justice in the UK has not ordered a 

general stay of all delay cases and that the enforcement powers of the UK National 

Enforcement Body (NEB) have not been affected or suspended in any way? 

2. The following answer was given by Mr Kallas on behalf of the Commission 

. 

The current judicial proceedings in front of the United Kingdom High Court of Justice (High 

Court) and the current questions pending in front of the Court of Justice of the European Union 

(CJEU) in respect of Case C‑ 629/10 (TUI Travel and others v CAA) have been taken against the 

United Kingdom Civil Aviation Authority (CAA), which is the United Kingdom National 

Enforcement Body (NEB) designated under Regulation (EC) No 261/2004(1) in respect of its 

enforcement policy in relation to compensation for delay in line with Sturgeon ruling(2). The 

CAA has advised the Commission that the Order made by the High Court only applies to the 

judicial review proceedings taken against it and is not a legal general stay of unrelated 

proceedings in respect of compensation for delay. 

 

Therefore the NEB is still allowed to take enforcement measures for non-compliance with the 

Sturgeon ruling. However, since the penalty scheme adopted in the United Kingdom under Article 

16 requires sanctions to be imposed through judicial process, the NEB would de facto have 

difficulties in enforcing sanctions against an airline that did not provide compensation to 

qualifying passengers in delay situations. This is because, according to the information received, 

United Kingdom Courts would be likely to suspend any prosecution the NEB brought in this 

regard until the CJEU and the High Court have given a ruling. 
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In any event, the CAA has confirmed to the Commission that they are monitoring air carriers 

compliance with this aspect of the regulation, and is prepared to take appropriate enforcement 

action once the decision of the CJEU and High Court is known. 

 

The Commission is maintaining close contacts with all the NEBs and assist them in ensuring that 

they comply with their obligations under Article 16 of the regulation also during the interim 

period until the CJEU has given an answer in the two cases that are currently pending at the 

CJEU (C-629-10 TUI Travel e.a., and C-581-10 Nelson), where the referee Courts ask 

clarification on the validity of Articles 6 and 7 of the regulation as interpreted by the CJEU in the 

Sturgeon ruling. 

 

The Commission has in particular clarified to other NEBs that the fact that the CJEU is seized 

with a question from a national Court on the interpretation of a provision of the regulation to be 

applied to an individual case is without prejudice to the obligation of all other national Courts to 

judge on individual cases in compliance with the interpretation already provided by the CJEU, in 

particular in the Sturgeon case. 

 

Similarly NEBs from all Member States have to enforce the Sturgeon ruling on compensation to 

passengers in case of long delays under Article 7, unless the exceptions foreseen in Article 5 of 

the regulation are applicable (notably, extraordinary circumstances), even if there is a pending 

CJEU judicial review. This enforcement obligation includes monitoring air carriers' compliance 

with the ruling, including the information carriers provide to passengers, as well as issuing legal 

sanctions whenever it is necessary. 

 

The Commission is concerned with the behaviour adopted by some airlines that — according to 

the information received notably from passengers and consumer associations — believe that 

there is no obligation to comply with the Sturgeon ruling. The Commission thus regularly meets 

with and enquires information from NEBs about the follow-up given to Sturgeon ruling by them 

and the carriers on their territory, and is constantly reminding that the current interpretation 

given by the CJEU in Sturgeon is and remains fully in force, unless the CJEU decides otherwise 

in the future. 
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The Commission is also monitoring the situation in the United Kingdom and all the other 

Member States to determine to which extent the enforcement powers of the NEBs regarding the 

enforcement of the Sturgeon ruling could be affected by their national law. The Commission will 

take the appropriate measures as regard situations where a NEB would not enforce the Sturgeon 

ruling (for example by not properly handling passengers complaints on this matter) as well as in 

relation to any possible national legal impediment to apply this ruling. 

 

The Commission is not aware of whether an accelerated procedure will be used by the CJEU in 

this case. However, it supports the idea that a decision is desirable as soon as possible, with a 

view to ensuring legal security for airlines and for passengers as well as for NEBs to undertake 

all appropriate enforcement actions. 

 

Meaning of ‘cancellation’ and compatibility with damages claims under Montreal Convention  

 

Case C86/10 - Rodriguez v Air France 

 

1. The Pato Rodríguez family, were booked on an Air France flight from Paris (France) to 

Vigo (Spain) on 25 September 2008. The flight took off at the scheduled time but 

returned to Charles de Gaulle airport a short time later due to a technical problem with 

the aircraft. They were re-booked onto other flights the following day but only one was 

offered assistance by the airline company in the meantime. The Rodríguez family were 

re-routed to Porto (Portugal) and, from there, had to take a taxi to Vigo, where they lived. 

 

2. The seven passengers in question brought a legal action for €250 each in respect of the 

cancellation of the flight. Furthermore, the Rodríguez family claimed €170 to cover the 

cost of the transfer by taxi and €650 per person as compensation for non-material 

damage. 
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3. In that context, Spanish Court, to which the matter was referred, asked the Court of 

Justice to clarify whether this case could be considered as a flight ‘cancellation’. In 

addition, it sought to ascertain whether the ‘further compensation’ that passengers could 

claim under the Regulation covered all types of damage – including non-material damage 

– and whether that compensation also refers to costs incurred by passengers due to the 

failure of the air carrier to fulfil its obligations to assist and take care, or whether the only 

remedy available in respect of such failure was the prescribed care and assistance 

provided under the Regulation itself. 

 

4. Issue 1:  the concept of ‘cancellation’ does not refer exclusively to the situation in which 

the aeroplane in question fails to take off at all. The concept also covers the case in which 

an aeroplane took off but, for whatever reason, was subsequently forced to return to the 

airport of departure where its passengers were transferred to other flights. The simple 

point is that the fact that take-off occurred but that the aeroplane then returned to the 

airport of departure without having reached the destination in the itinerary means that the 

flight, as initially scheduled, cannot be considered as having been operated. 

 

5. Moreover, the Court stated that in order to examine whether there has been a 

‘cancellation’, it is necessary to examine the individual situation of each passenger 

transported, that is to say to examine whether, in relation to the passenger in question, the 

original planning of the flight had been abandoned. In so doing, in order to find that a 

flight has been cancelled, it is not at all necessary that all the passengers that had booked 

a place on the originally scheduled flight were transported on another flight.Since the 

seven passengers in this case were transferred to other flights, scheduled for the day after 

the expected departure date, to reach their final destination (Vigo), the Court concluded 

that ‘their’ originally scheduled flight must be classified as ‘cancelled’. 

 

6. Issue 2: the Court held that concept of ‘further compensation’ allows a national court to 

compensate non-material damage arising from breach of a contract of carriage by air 
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under the conditions provided for by the Montreal Convention or national law. The term 

‘further compensation’ was intended to supplement the application of the standardized 

and immediate measures provided for by the Regulation. Accordingly,  ‘further 

compensation’ allowed  passengers to be compensated for the entirety of the material and 

non-material damage they suffered due to the failure of the air carrier to fulfil its 

contractual obligations under the conditions and within the limits provided for by the 

Montreal Convention or by national law. Furthermore, a failure by a passenger to claim 

care or assistance under Articles 8 and 9 of the regulation did not preclude a passenger 

from claiming damages for the airline’s failure to provide that care and assistance in the 

first place. 

 

Limitation periods under the Denied Boarding Regulations 

 

Schreiber v TUI UK Limited  

Clerkenwell County Court 

District Judge Cooper 

24
th

 May 2011 

 

The interaction between the Denied Boarding Regulations and the Montreal Convention 

has been a vexed question ever since the Regulations were enacted, as demonstrated by 

the challenge to the Regulations made in IATA & ELFAA v DfT C-344/04 where it was 

argued the Regulations were in conflict with the Convention. To what extent to claims for 

fixed compensation under the Denied Boarding Regulations have to be brought in 

accordance with the procedural rules set out in the Convention? And does the 

Convention’s two year limitation period apply? 
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In this case the Claimant sued the airline following a flight delay of more than 12 hours. 

Relying on Sturgeon v Condor Flugdienst GmbH C-402/07, he claimed compensation 

under Article 7 of the Denied Boarding Regulations.  

 

The judge noted the ECJ’s comments in the IATA case about the difference between the 

standardised compensation and care provided for by the Regulations and the assessment 

of individual compensation through the Courts pursuant to the Montreal Convention. 

Nonetheless, the judge considered the Claimant was bringing an action for damages 

resulting from international carriage. As such, the claim was within the ambit of the 

Convention. Thus by Article 29, the claim had to be subject to the procedure of the 

Convention, including the two year limitation period. The judge noted that the ECJ made 

no reference in the IATA case to the limitation period for bringing a damages claim 

through the Courts to enforce the compensation provisions of the Denied Boarding 

Regulations, and held that as the ECJ had put no “gloss” on the Convention in this regard 

the provisions of the Convention would apply. 

 

Stop press: This very question is now the subject of a reference to the European 

Court of Justice in More v Koninklijke (C-139/1 
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The Icelandic Volcanic eruption and extraordinary circumstances 

 

1. There have been a number of cases at County Court level which have addressed the 

issues of whether the eruption of the Eyjafjallajokull volcano in Iceland, and the 

consequential effect on airports and airlines, is capable of constituting an ‘extraordinary 

circumstance’ within the meaning of EC Regulation 261/2004, thereby allowing airlines 

to avoid compensation payments for cancellation and (subject to the impending ECJ 

ruling) delay. 

 

2. However, this very question now forms the subject of a reference to the ECJ from the 

Irish High Court in the case of McDonagh v Ryanair (C-12/11). It is likely to be some 

considerable time before the Court delivers its judgment in the claim. Nonetheless, the 

breadth of the question referred to the Court is striking (rather than being limited in to the 

facts in the case) and therefore the case will be of considerable interest to passengers and 

the airline industry alike.  

 

3. The question referred by the Irish Court are as follows; 

a. Do circumstances such as the closures of European airspace as a result of the 

eruption of the Eyjafjallajökull volcano in Iceland, which caused widespread and 

prolonged disruption to air travel, go beyond ‘extraordinary circumstances’ 

within the meaning of Regulation 261/2004?  

b.  If the answer to question 1 is yes, is liability for the duty to provide care excluded 

under Articles 5 and 9 in such circumstances? 

c. If the answer to question 2 is no, are Articles 5 and 9 invalid in so far as they 

violate the principles of proportionality and non-discrimination, the principle of 

an ‘equitable balance of interests’ enshrined in the Montreal Convention, and 

Articles 16 and 17 of the Charter of Fundamental Rights of the European Union? 
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d.  Is the obligation in Articles 5 and 9 to be interpreted as containing an implied 

limitation, such as a temporal and/or a monetary limit, to provide care in cases 

where cancellation is caused by ‘extraordinary circumstances’?  

e.  If the answer to question 4 is no, are Articles 5 and 9 invalid in so far as they 

violate the principles of proportionality and non-discrimination, the principle of 

an ‘equitable balance of interests’ enshrined in the Montreal Convention, and 

Articles 16 and 17 of the Charter of Fundamental Rights of the European Union? 


