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Accidents abroad: recent 

cases on Rome II and 

MIB claims 

 

Introduction 

1. This paper provides a brief overview of two recent cases relevant to 

foreign accidents, most frequently road traffic collisions, which affect a 

traveller who has not made travel arrangements with a party based in 

England or Wales (i.e. non-package holiday cases). The first concerns the 

law applicable under Rome II to case management decisions concerning 

expert evidence. The second case considers the extent to which the Motor 

Insurers’ Bureau is liable to pay compensation where the same would be 

capped by the equivalent body in the State where the accident took place. 
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Rome II: the law applicable to case management decisions as 

to expert evidence 

2. Last week, in Wall v Mutuelle de Poitiers Assurances (citation unknown at 

date of writing), Tugendhat J determined the following question: in a case 

to which Rome II applies, does the issue of which expert evidence the 

court should order fall to be determined by the law of the forum or the 

applicable law? 

 

3. The facts at issue were unremarkable: the English Claimant was driving in 

France when his motorcycle collided with a car driven by a driver insured 

by a French insurer. As a result of the collision, the Claimant sadly 

sustained severe personal injuries. In December 2011, he issued a claim in 

England against the driver’s insurers. In October 2013 the Master ordered 

the question above to be tried as a preliminary issue. 

 

4. The Claimant had asked the Master to give him permission to call a 

number of experts, as is customary in English personal injury proceedings. 

Whereas the Defendant argued that permission should be given for a 

single expert witness of the kind that is commonly appointed in French 

personal injury litigation.  
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5. The point raised turned on the interpretation of the following provisions 

of Rome II: 

Article 1 

Scope 

[….]  

3. This Regulation shall not apply to evidence and procedure,… 

 

Article 15 

Scope of the law applicable 

  

The law applicable to non-contractual obligations under this Regulation shall 

govern in particular: 

 

[…] 

 

(c) the existence, the nature and the assessment of damage or the remedy claimed; 

  

(d) within the limits of powers conferred on the court by its procedural law, the 

measures which a court may take to prevent or terminate injury or damage or to 

ensure the provision of compensation;… 

 

6. The issue therefore turned on whether court orders as to experts are 

matters of evidence and procedure, to which the law of the forum applies, 

or issues relating to the assessment of damages and therefore falling 

within the ambit of the applicable law within the meaning of Article 15(c).  

 

7. Relying on a statement contained in Dicey, Morris and Collins (15th edn, 7-

050), the Defendant submitted that the applicable law includes the 

practices, conventions and guidelines regularly used by judges in 

assessing damages in the courts of the state whose law is the applicable 
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law and that such practices include the practice of French Courts to order 

a single expert to be appointed. 

 

8. The Claimant, in contrast, submitted that the form of the expert report is a 

matter of procedure (and therefore governed by the law of the forum) for 

three reasons. First, because the form which an expert report compiled 

under French rules takes does not comply with the CPR. It was not in 

dispute that CPR r. 35 applied. Pursuant to the French Code of Civil 

Procedure the general rule is that a single expert will be appointed by the 

Court. The appointed expert may obtain the opinion of another expert, but 

only in a specialism that is different from his own (Article 278). An expert 

whose opinion is sought under Article 278 is known as a ‘sapiteur’. CPR 

r35.3 provides that “[i]t is the duty of experts to help the court on matters 

within their expertise [my emphasis]. The Claimant queried how an 

expert report containing the views of a sapiteur could properly be 

admitted in evidence given the wording of CPR r 35.3. 

 

9. Secondly, court orders in relation to the admissibility of expert evidence 

are not dealt with by the French Code of Civil Procedure. If anything is the 

law, the Claimant submitted, it is this rather than the practice of French 
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courts to appoint a single expert. The fact that French law does not deal 

with this matter points to it being a question of case management. 

 

10. Thirdly, the Claimant submitted that Rome II does not require uniformity 

of outcome. If that were the case, the English court would have to disapply 

its rules on matters such as discovery and cross-examination, which are 

clearly matters of procedure or evidence. 

 

11. In a pithy judgment, Tugendhat J held that the issue of which expert 

evidence the court should order falls to be determined by the law of the 

forum, on the basis that it is an issue of ‘evidence and procedure’ within 

Article 1(3) of Rome II. In doing so he drew support from the Claimant’s 

argument that a report in the French style, including the opinions of other 

experts would not be compatible with the CPR. He also took a pragmatic 

approach, finding that if the Court only had a report similar to the sample 

report referred to by the Defendant, it would not provide sufficient 

evidence on which the Court could base its assessment of damages. 

 

12. In doing so he expressed his support for the following passage written by 

Andrew Dickinson in The Rome II Regulation (Oxford 2008): 

14.34 …Article 15(d) does not require Member States to create new …procedures 

in order to accommodate those recognised by the law applicable under the 



 7 

Regulation. Instead it is submitted, the court seised of the dispute must adopt a 

‘best fit’ approach, using the procedural …powers that are available to it to reflect 

the remedial framework of the applicable law as closely as possible… 

 

13. This decision makes it easier for English lawyers preparing for CMCs, 

who will be able to rely on the familiar rules in relation to expert evidence 

contained in the CPR. Significant uncertainty remains, however, as to the 

ambit of the applicable law. 

 

MIB claims and compensation caps 

14. Following on from Jacobs v Motor Insurers Bureau (“Jacobs”, [2010] EWCA 

Civ 1208), in Bloy v Motor Insurers’ Bureau (“Bloy”, citation unknown at 

date of writing), handed down earlier this month, HHJ Platts, sitting as a 

High Court judge, was asked to consider whether the MIB was liable to 

pay the Claimants’ compensation assessed in accordance with Lithuanian 

law and as such whether the MIB should be able to take advantage of a 

cap on liability which applies under Lithuanian law. 

 

15. On 7 September 2007, Ms Bloy and her son Charlie suffered serious 

injuries in a road traffic accident in Lithuania when a Lithuanian driver 

pulled out of a side road, into collision with the minibus in which they 
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were passengers. The driver was convicted of driving under the influence 

of alcohol. It was not possible to identify the insurer of her vehicle.  

 

16. Under Lithuanian law, at the date of the accident, the liability of their 

equivalent of the MIB was limited to the sum of EUR 500,000 for personal 

injury. It was accepted that if English law applied, the award to the 

Claimants would be significantly more. 

 

17. The dispute centred on the meaning to be given to regulation 13 of the 

Motor Vehicles (Compulsory Insurance) (Information Centre and 

Compensation Body) Regulations 2003, which provides insofar as is 

relevant: 

13.— Entitlement to compensation where vehicle or insurer is not identified 

 

(1) This regulation applies where— 

 

(a) an accident, caused by or arising out of the use of a vehicle which is normally 

based in an EEA State, occurs on the territory of— 

 

(i) an EEA State other than the United Kingdom,… 

… 

 

and an injured party resides in the United Kingdom, 

 

(b) … and 

 

(c) it has proved impossible— 

 

(ii) …, to identify an insurance undertaking which insures the use of the vehicle. 
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(2) Where this regulation applies— 

 

(a) the injured party may make a claim for compensation from the compensation 

body, and 

 

(b) the compensation body shall compensate the injured party in 

accordance with the provisions of Article 1 of the second motor insurance directive 

as if it were the body authorised under paragraph 4 of that Article and the 

accident had occurred in Great Britain [my emphasis]. 

 

18. The Claimants’ case was that “as if …the accident had occurred in Great 

Britain” should be given its natural meaning therefore, in accordance with 

English law, there should be no limit on damages. Moreover, it was 

submitted that Jacobs had decided the point.  

 

19. The Defendant contended that the cap on damages which is applicable in 

Lithuania should be applied by the English Court, for three reasons. First, 

that EU law requires the 2003 Regulations to be interpreted so that the 

words “so long as the compensation in question does not exceed the 

amount payable by the guarantee fund in the Member State in which the 

vehicle causing the accident was normally based” should be added to the 

end of regulation 13(2)(b). Second, that Jacobs should be distinguished 

because there the Court of Appeal was considering how damages should 

be assessed whereas the issue in this case concerned a potential cap on 

liability. Third, that the principles applying to this issue should be 

governed by the applicable law. 
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20. HHJ Platts did not consider that EU law had the contended for influence. 

He noted that the cap was not derived from European Law – the European 

Motor Insurance Directives provide for a minimum level of compulsory 

insurance cover, but no maximum level. Second, the 2002 agreement 

between compensation bodies, contemplated by Article 3 of the Fourth 

Motor Insurance Directive (Directive 2000/26EC), is no more than a 

contractual arrangement between these organisations, and therefore does 

not have legislative effect. 

 

21. As to the second argument, HHJ Platts accepted that Bloy raised a new 

issue, not determined in Jacobs, namely whether, if English law is to be 

applied, there should still be a cap on liability in accordance with 

Lithuanian law. He did not accept, however, that the Defendant could 

draw the support he sought from certain sections of Jacobs. In particular, 

the Judge did not consider that there was any anomaly created whereby a 

claimant could recover from the compensation body in his own country 

more than he could have recovered from the driver: Lithuanian law 

allowed claimants to pursue drivers for any damage exceeding the sums 

payable by the compensation body.  
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22. As to the Defendant’s third ground, HHJ Platts’ confirmed (at [39]) the 

view taken by Moore-Bick LJ, at paragraph 38 of his judgment in Jacobs, 

that Rome II has no application to regulation 13. Regulation 13 is not a 

choice of law clause because it is concerned with defining the existence 

and extent of the MIB's obligation as the body appointed to provide 

compensation for injury suffered in road traffic accidents rather than with 

determining the liability of the wrongdoer.  

 

23. Although Bloy may be viewed as simply an application of Moore-Bick LJ’s 

reasoning in Jacobs, in my view it is significant in two respects. First, 

insofar as it confirms that the MIB’s liability is assessed in accordance with 

English law even where that would result in the MIB paying more to a 

claimant than it can recoup from its foreign counterpart, it constitutes an 

extension of Jacobs. Second, in Jacobs the parties accepted that Rome II was 

not applicable and therefore Moore-Bick’s comments confirming that this 

was the case (at [38]) are obiter. In Bloy HHJ Platts reached the same 

conclusion following argument (at [39]); his is therefore the first dicta to 

this effect.  
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Recital 33: are developments on the horizon? 

24. 2012 has brought us no closer to understanding the intended purpose of 

Recital 33. It is worth continuing to bear this issue in mind, however, as 

2013 may well be the year the ECJ is asked for clarification.  

 

25. As you will be aware, Recital 33 provides: 

(33) According to the current national rules on compensation awarded to victims 

of road traffic accidents, when quantifying damages for personal injury in cases in 

which the accident takes place in a State other than that of the habitual residence 

of the victim, the court seised should take into account all the relevant actual 

circumstances of the specific victim, including in particular the actual losses and 

costs of after-care and medical attention. 

 

26. According to Article 15 of Rome II, however, the English court has to deal 

with all aspects according to the foreign, applicable law. Article 15(c) 

reads: 

The law applicable to non-contractual obligations under this Regulation shall 

govern in particular: ... (c) the existence, the nature and the assessment of damage 

or the remedy claimed. 
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27. How are these two provisions to be reconciled? Recitals do not establish 

substantive rules under EU law, however it has been suggested that courts 

may rely on Recital 33 to avoid undercompensating claimants, in two 

ways: 

27.1. First, they may ensure that claimants are compensated for actual 

past losses incurred in the country of domicile, while future losses 

may be determined according to the principles applicable where the 

accident took place. 

27.2. Alternatively, they might rely on Recital 33 to find that the 

applicable law is that applying in England and Wales, on the basis of 

the “manifestly more closely connected test” contained in Article 4(3) 

(Matthew Chapman, The Rome II regulation and a "European Law-

Enforcement Area": harmony and discord in the assessment of damages, J.P.I. 

Law 2010, 1, 10-19, at 18). 

 

28. Until we are enlightened as to the role of Recital 33 by the ECJ, lawyers 

will seek to challenge this and the other numerous ambiguities contained 

in Rome II. 
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What is an accident? 

 

Facts: The Claimant was travelling on the Defendant’s scheduled flight from 

Heathrow to Melbourne, via Kuala Lumpur. She fell asleep during the flight and 

woke up at 6am and went to the toilet. She found that she was unable to urinate, 

which she attributed to her pre-existing cystitis. Her cystitis medication was in 

accessible, having been stored in the hold. She asked the cabin crew for some 

cranberry juice or bicarbonate of soda, neither of which was available. Sometime 

later, the claimant was informed that another passenger was a doctor who might be 

able to help. The claimant did not know the doctor’s name, nor any other details. 

However, she agreed to let the doctor administer a diuretic by injection in her buttock, 

in a cornered off area of the flight deck. 

 

The injection was ineffective and the claimant did not urinate. She experienced acute 

fluid retention and increased discomfort. After landing, it transpired that the claimant 

was in fact suffering from an underlying urethral stenosis, probably associated with 

premature menopause. The medico-legal expert explained that the injection had been 

inappropriate because, due to the urethral stenosis, the claimant was physically unable 

to urinate. By administering a diuretic, the doctor had increased the urge, but the 

ability, to urinate and had increased the claimant’s pain and discomfort. 

 

The Claimant brought a claim for damages pursuant to Article 17 of the Montreal 

Convention. She relied upon the classic definition of an ‘accident’, derived from the 

judgment of Justice O’Conner in Saks v Air France, namely that a passenger’s injury 

must be: 

 

“caused by an unusual or unexpected event or happening that is external to the 

passenger” 

 

 The Claimant’s case was that her injury (the increased discomfort and pain) had been 

caused by an external event (the administering of an injection), which was unusual 

(having never happened to her before, and occurring in the awkward confines of an 

aircraft travelling at tens of thousands of feet). 

 

Held: the Court was not satisfied that the events constituted an accident. Its reasoning 

appears to have been two-fold. First of all, whilst possibly ‘unusual’, the injection 

certain wasn’t ‘unexpected’, since the claimant had discussed it carefully with the 

doctor on board the flight and knew exactly what was proposed. The Court did not 

think that the words ‘unusual’ and ‘unexpected’ were intended to be disjunctive, but 

rather that they were different ways of expressing the same notion of something being 

‘unintended’. Similarly, the event was not ‘external’ to anything done or omitted to be 

done by the Claimant, since she had positively consented to it from outset and played 

an active role in ensuring that it occurred. 

 

The Claimant has obtained permission to appeal to the Court of Appeal in this case. 

The hearing is likely to take place in the middle of 2013. Watch this space! 

 

 

Hennessy v Aer Lingus (2012) IEHC 124 - Exclusivity 
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Facts: The Claimant, who is confined to a wheelchair, took a flight with the 

defendant airline from Dusseldorf to Dublin. His motorised wheelchair was damaged 

in the cargo hold of the defendant's plane. The defendant apologised to the Claimant 

for the damage to his wheelchair and offered to compensate him for this damage in 

accordance with the terms of the Warsaw Convention. The Claimant rejected the 

defendants offer and initiated proceedings seeking compensation for damage to his 

wheelchair. He also claimed that he suffered personal injury because after the incident 

he was left without the use of his wheelchair, with the result that his health 

deteriorated and he become depressed. 

 

Held: Perhaps unsurprisingly, the Court concluded that the Claimant’s exclusive 

cause of action arose under the Convention, relying upon Sidhu v British Airways 

(1997) and other well-known authorities. With a palpable air of frustration, Hedigan J 

made the following comments:  

 

 

“The purpose of the Warsaw Convention was to bring order to a fragmented system 

“by a partial harmonisation of the applicable laws. Before it came into operation, 

passengers were free to claim under a diversity of applicable national laws, while 

carriers were free to limit their liability to passengers by exception and limitation 

clauses. The convention involves a form of quid pro quo. On the one hand, a form of 

strict liability is imposed on carriers, who surrender their freedom to limit or exclude 

liability, while on the other, passengers are restricted in the claims which they can 

bring in an action for damages by the conditions or limits set out in the convention. 

 

[…] Upon this much litigated issue, the Supreme Court of Ireland, the High Court of 

Ireland, The House of Lords and the Court of Appeal of the United Kingdom and the 

Supreme Court of The United States are in agreement” 

 

 

 

Denied Boarding Compensation 
 

 

 

TUI v CAA/ Nelson v Lufthansa:  Conjoined Cases C-581/10 and C-629-10 

 

The European Court of Justice (Grand Chamber) finally sounded the death-knell in 

response to the airline industry’s refusal to accept the impact of the earlier decision in 

Sturgeon v Condor. Despite the deluge of arguments advanced by the parties, the 

Court ultimately had little hesitation in upholding the decision of the First Chamber, 

concluding that passengers are and will remain entitled to seek damages for delays in 

excess of 3 hours, unless the airline can demonstrate ‘extraordinary circumstances 

which could have been avoided even if all reasonable measured had been taken”. 

 

The Court’s reasoning largely re-treads well-worn ground, with an inevitable focus 

upon consumer protection. IN summary, it held that: 

 



 17 

- The EU principle of equal treatment means that passengers whose flights are 

cancelled, and those who suffer long delays, should be treated the same in 

terms of available remedies. 

- There is no incompatibility between EC Regulation 261/2004 and the 

Montreal Convention, because a loss of time does not constitute ‘damage 

occasioned by delay’ within the meaning of montreal. Instead, it is an 

‘inconvenience’ common to all passengers for which standardized 

compensation is warranted. 

- There is no breach of the principles of legal certainty or proportionality. IN 

particular, the proportion of flights for which delays confer compensation (i.e. 

flights with delays over 3 hours) is 0.15% 

 

Lastly, the Court held that the decision in Sturgeon has retrospective effect. It applies 

to all flights delayed for more than 3 hours, irrespective of when they occurred. This 

is particularly significant in light of the decision in Moré (below). 

 

Moré v KLM (C-139/11) – Limitation periods 

Facts: Mr Moré had booked a seat on a KLM flight from Shanghai to Barcelona 

which was due to depart on 20
th

 December 2005. The flight was cancelled and Mr 

Moré commenced proceedings in February 2009 for fixed compensation under Article 

7 of the Regulations. KLM contended that the action was time-barred pursuant to 

Article 29 of the Warsaw/Montreal Conventions. 

 

Held: The European Court of Justice rejected the Defendant’s arguments. It held that 

“the compensation measure laid down in Articles 5 and 7 of Regulation 261/2004 

falls outside the scope of the Warsaw and Montreal Conventions”. Accordingly since 

the Regulation did not contain any provision fixing a time-limit for claims, the Court 

concluded that the limitation period should be “determined in accordance with the 

rules of each Member state on the limitation of actions”. 

 

What does this means for claims brought in England and Wales?  

 

The judgment in Moré leaves no room for the contention that, since the Montreal and 

Warsaw Conventions are already incorporated into domestic English law should still 

set the applicable limitation period. This would be a circular argument, since the 

European Court concluded that claims under the regulations simply fall outside the 

substantive scope of the Conventions altogether. It is worth noting that whilst this 

conclusion remains controversial (certainly in the eyes of the airlines) as far delayed 

flights are concerned, it is well established that flight cancellations, being cases of 

non-performance, rather than partial or incomplete performance, of the contract of 

carriage, are not covered by the Conventions at all. Accordingly, on the facts of Moré 

itself KLM’s argument was not only inconsistent with the previous reasoning of the 

European Court in Sturgeon, but was also difficult to reconcile with the decisions of 

domestic courts in many of the individual Contracting states. 
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In Moré, Spanish law apparently made specific provision for “claims for which no 

other period is stipulated”. The result was that a 10 year limitation period applied. 

There is no equivalent provision in English law and, as we know, the Regulations 

themselves are silent on the subject. 

 

There are two potentially applicable provisions of the Limitation Act.  

 

Section 8 applies to ‘specialties’, a curiously archaic word which has conventionally 

been taken to include obligations arising under statutes. It provides that “An action 

upon a specialty shall not be brought after the expiration of twelve years from the 

date on which the cause of action accrued”.  However, subsection 2 goes on to state 

that the 12 year limit will not apply to any action for which a shorter period of 

limitation is prescribed by any other provision of the Act. 

 

By contrast, section 9 of the Limitation Act 1980 provides that “an action to recover 

any sum recoverable by virtue of any enactment shall not be brought after the 

expiration of six years from the date of which the cause of action accrued”.  

 

It seems likely, therefore, that a claim for fixed compensation under Article 7 of the 

Regulations (the recoverable amount having already been determined by the length of 

the flight) is an action to recover a sum of money. Accordingly, section 9 of the 

Limitation Act is prima facie applicable. 

 

Graham v Thomas Cook (2012) EWCA Civ 1355 – A silver lining? 

 

Facts: The Claimant had booked a flight with Thomas Cook from Manchester to 

Jamaica which was cancelled (not delayed) due to the closure of airspace following 

the Icelandic volcanic eruption. The Claimant was given and accepted a refund but 

requested an alternate flight under Article 8(1) of EC Regulation 261/2004. Thomas 

Cook refused, arguing that Article 8 provided for a choice and, by accepting the 

refund/reimbursement, the claimant was no longer entitled to, in effect, a free flight as 

well.  

 

The claimant issued proceedings. She was subsequently provided with a ticket from 

the travel agent as a goodwill gesture. She accepted the ticket on the basis that it was a 

goodwill gesture but continued proceedings claiming general damages for distress 

caused by the cancellation, a sum for wasted expenditure incurred by a third party, 

and punitive or exemplary damages. Importantly, she did not claim for fixed 

compensation under Article 7 of the Regulations, no doubt because Thomas Cook 

would have a cast-iron ‘extraordinary circumstances’ defence. 

 

Thomas Cook successfully applied to strike out the claim The Claimant’s appeal to 

the circuit judge was dismissed. The judge held that EC Regulation 261/2004 did not 

provide for a private law freestanding right to claim damages. The judge also held that 

the Claimant might have a claim at common law but the contract was frustrated by the 

volcanic eruption and the only remedy would be restitutionary. 
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Held: The judge's conclusion was correct. There was no right to the compensation 

sought by the Claimant for a breach of Article 8 of the Regulations (Parker v TUI 

(2007) CLY 297 followed). It was a matter for each State to decide how the 

Regulation is to be brought into effect under its domestic in law, and in the UK it is 

given effect through the Civil Aviation Regulations 2005 and through the regulatory 

powers of the Enterprise Act 2002. The CAA regulations simply make it a criminal 

offence to fail to comply with the obligations under the Regulations, and appoint the 

CAA as the ‘designated’ enforcement body under Article 16 of the EU regulations. 

 

Commentary: The reasoning in Graham is brief and not at all easy to follow. The 

Court seems to have accepted it as read that the existence of the public-enforcement 

mechanism was an absolute answer to the question of whether a breach of the 

Regulation was itself actionable. Yet, it is trite law that EC Regulations are directly 

applicable. Whether they give rise to a freestanding cause of action is, surely, a 

question of statutory construction. 

 

However,  even if the Court was right in reaching this conclusion in respect of Article 

8, it seems most unlikely that Graham represents any bar to a claim to enforce the 

right to compensation under Article 7 (now available both for cancellations and 3 

hour plus delays). This was certainly the opinion of Advocate General Geelhoed in 

the IATA case (344/04): 

“ Furthermore, the public nature of the obligations imposed on air carriers by 

Regulation 261/2004 have a public character is further underlined, as the Parliament 

has also pointed out, by the fact that the enforcement mechanism is different. 

According to the Regulation, each Member State must designate a body responsible 

for the enforcement of the Regulation and ‘where appropriate, this body shall take 

measures necessary to assure the rights of passengers are respected’. Where an air 

carrier does not fulfil its obligations under the Regulation, and thus denies 

passengers' entitlements, the passengers can file a complaint with that body. 

Moreover, Member States must also ensure - as a back up - that there is an effective, 

proportionate and dissuasive sanction mechanism in force. 

In addition, the passenger can initiate court proceedings if the carrier did not perform 

its public-law obligations. Such a claim evidently is aimed at forcing air carriers to 

comply with their obligations, irrespective of whether a passenger has suffered 

damages as a result of this non-compliance. In other words, the object of the action 

and the obligations of a carrier is identical’ 

 

It is likely, therefore, that this issue will be the subject of further judicial consideration 

over the course of this year.  

 

2012 Case Review 
 

 
Russell v Thomas Cook [2012] (Birmingham County Court) 
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The Russell family took their 4 year old daughter  - the Claimant -  on her 

(and the family's) first ever holiday together to a Hotel in Spain. At the time 

that the Holiday was booked the Claimant's parents made it clear that they 

were not seasoned travellers and specifically requested accommodation 

which was suitable for young children. They were duly reassured and, with 

their minds at ease, off they went. 

The family were allocated to a room with a glass balcony door. Shortly after 

arrival, as her parents were unpacking, the claimant ran towards the door. 

She failed to realise that it was still shut and collided with it. The glass was 

only 5mm thin and was not reinforced with any kind of safety film or wiring. 

It shattered into large jagged pieces and caused serious injury. 

The Claimant pursued a claim against her tour operator pursuant to the 

Package (Travel etc) Regulations 1992. There were two primary arguments. 

The first was that the thickness and nature of the glass did not comply with 

applicable local safety regulations or standards in Spain. The second was 

that, irrespective of local safety standards, there had been a breach of what 

is commonly known as “the Second Limb of Wilson v Best Travel.” 

The claimant was successful in establishing liability under both heads of her 

argument. The first issue involved the resolution of competing expert 

architectural/engineering evidence and is of limited application beyond the 

specific facts of the case. The second issue is worthy of further 

consideration, however. 

The second limb of Wilson v Best Travel Ltd [1993] 1 ALL ER 353 is 

encapsulated in the following passage from Phillips J's (as he then was) 

judgment: “The duty of care of a tour operator is likely to extend to 

checking that local safety regulations are complied with. Provided that they 

are, I do not consider that the tour operator owes a duty to boycott a hotel 

because of the absence of some safety feature which would be found in an 

English hotel unless the absence of such a feature might lead a reasonable 

holidaymaker to decline to take a holiday at the hotel in question.” 

There have been very few, if any, reported cases in which the Courts have 

applied this part of the judgment in Wilson, perhaps because it is not easy 

to envisage a situation where the relevant feature of the foreign hotel is so 
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dangerous or worrisome that a holidaymaker would choose not to go there 

at all. In Wilson itself, the adult claimant also collided with a glass door 

which did not have any safety features, but the judge was not persuaded 

that this would have dissuaded him from travelling to Greece. 

In Russell the key difference was the claimant's very young age and the 

particular circumstances of the family.  The Court found that a reasonable 

holidaymaker in their position, having been specifically reassured that the 

room was suitable for a young family, should have been told that the glass 

was not safety glass and was very thin. It was foreseeable that young 

children would run around and bump into objects and it was not surprising 

that the family had sought reassurance in what was their first trip abroad. 

The judge accepted that, had they been given an appropriate warning, they 

would not have chosen to stay in this particular hotel at all. 

The decision is a salutary one for both Claimants and Defendants. It serves 

as a reminder that, whilst compliance or non-compliance with local safety 

standards often provides the touchstone of liability, there remain a small 

number of cases which may nonetheless be decided by reference to broader 

considerations of universal or irreducible safety standards in the specific 

factual circumstances. 

 

Japp v Virgin Holidays [2012] (Brighton CC) 

The Japp family went on a package holiday to Barbados. Mrs Japp’s room 

had a balcony accessed by sliding glass door. During the holiday, Mrs Japp 

went onto the balcony. She closed the door behind her as the air 

conditioning was on. The telephone rang, and Mrs Japp rushed back into the 

room to answer, walked straight through the closed glass door, and 

sustained very nasty injuries. 

It was common ground that the glass in the door was ¼ inch annealed float 

glass, and not safety glass.  

As in Russell, above, the first argument related to the local standard for 

glass sliding doors in Barbados. Both sides called expert evidence.  

It was common ground that the Barbados National Standards Institution (the 

local equivalent of British Standards) had published the Barbados National 
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Building Code in 1993, the year before the door in question was installed. 

This described itself as setting out “essential minimum provisions” in 

respect of health and amenity in the public interest. The Code specified 

that doors such as this should be fitted with safety glass. It was also 

common ground that the Code was not legally binding, although the 

Barbadian government had expressed the intention to make it so.  

The expert evidence called by the Claimant was that the custom and 

practice was to comply with the Code. The Defendant’s evidence was that 

the main local supplier continued to supply doors that were not fitted with 

safety glass and that these continued to be in common use in Barbados 

notwithstanding the Code.  

The judge held that that the Code did set out the relevant local standard 

which was applied on the ground. But he also made a very useful 

observation about the status of a non-binding recommendation such as the 

Code. Interestingly, when Wilson v Best was decided the position in the UK 

was that non-binding British Standards specified safety glass for such 

positions, but there was no building regulation to that effect. Phillips J 

considered it was “at least arguable” that the hotel would have been in 

breach of the Occupiers’ Liability Act 1957 had the accident occurred in the 

UK.  In Japp the judge considered that the dangers of safety glass had been 

known for many years, and that the hotel either knew or ought to have 

known of these dangers and of the provisions of the Code.   

The complication in the case is that the judge held that the relevant date to 

consider the door against the local standard was the date of the accident, 

not the date of installation (although he later stated that he considered 

there was a breach of duty at the time of installation and at the time of the 

accident). The Defendant is currently petitioning the Court of Appeal for 

permission to appeal the judge on this issue.   

So watch this space for any further guidance from the Court of Appeal about 

the relevant date in a case of this nature, and further comment about the 

relevance to the local standards argument of a non-binding Code which a 

hotel ought to be aware of (whether or not it is complied with locally).   

 



 23 

Bramley v Virgin Holidays [2012] (Romford CC) 

The two Claimants, both children, travelled to Florida with their parents on 

a 14 night regulated package holiday sold and organised by the Defendant 

tour operator. They arrived at Orlando airport, collected their rental car 

and drove immediately to the hotel. 

During the course of the first week of the holiday the Claimants’ parents 

noted that they were receiving a number of insect bites which were 

scattered across their bodies. They assumed that these were caused by 

mosquitoes and were advised by a local pharmacist to use anti-histamines. 

On an evening towards the end of the holiday the parents walked into the 

Claimants’ bedroom to find their children, and their beds, crawling with 

numerous insects. They were covered with large red bites and in 

considerable distress. There were so many insects that the parents were 

able to capture specimens to provide to the local hospital, which confirmed 

that they were bed-bugs. 

The claim was brought against the Defendant under Regulation 15 of the 

Package (Travel etc) Regulations 1992.  The Defendant did not adduce any 

witness or documentary evidence from the hotel itself pertaining to bed-

bugs or pest management. The only documents from the hotel were ordinary 

housekeeping sheets which confirmed that rooms were cleaned on a daily 

basis.  

The Defendant’s case was that it was for the Claimant to prove that the 

bites had been caused by the negligence of the hotel and that there was no 

evidence to support this allegation. There was no evidence of any previous 

or subsequent problems at the hotel and the Claimants’ parents had not 

reported the bites to the Hotel staff until the end of the holiday when the 

situation escalated. The Defendant relied upon documentation drawn from 

the internet and elsewhere which suggested that the bedbugs were difficult 

to identify and to treat, and could be transported on luggage and clothing. 

It argued that it was for the Claimants to prove that they had not brought 

the bugs into the room in the first place. 

It was held that this was a case where res ipsa loquitur applied. The 

doctrine was triggered when there was something within the management 
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or control of the Defendant (here, the hotel room and its condition) and an 

event occurs which calls for an explanation because it is more consistent 

with a failure properly to perform contractual or tortious duties than with 

the exercise of reasonable skill and care (the presence of an infestation of 

insects in the room). The doctrine was designed to achieve justice and 

fairness where the precise cause or mechanism of the event was not and 

could not be known to the Claimant (how the bed bugs came to be in the 

room) but where it was open to the Defendant to adduce evidence that it 

took reasonable skill and care to address the problem. The judge applied 

the principle set out in Moore v R Fox [1956] 1 QB 596 that where res ipsa 

loquitur applies, the evidential burden on the Defendant is not discharged 

by suggesting several hypothetical causes or explanations which are or might 

be consistent with the absence of negligence. The Defendant must go 

further and show that they were not negligent or to give an explanation, 

based on evidence, that their behaviour was not consistent with negligence. 

Since the Defendant had failed to produce any documents or witness 

statements from the Hotel which actually pertained to the issue of bed-bugs 

or pest management, it could not discharge the burden cast upon it and the 

claims succeeded. 

This case serves as a stark reminder to Defendant tour operators that once 

Regulation 15 of the 1992 Regulations is engaged, the acts and omissions of 

the hotelier are, in effect, deemed to be directly attributable to the tour 

operator. It is no defence, therefore, simply to argue that the tour operator 

was not aware of previous problems or had selected a competent 

contractor. The infestation of the room was an event which should not 

ordinarily occur if reasonable skill and care is exercised, and it was 

therefore necessary to adduce direct evidence from the Hotel in Florida as 

to its policy for identifying and preventing pest infestations if the claim was 

to be defeated. 

 

XVW & YZA v X School for Girls & Adventure Lifesigns Ltd [2012] EWHC 

575 (QB) 
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This action was brought by two Claimants and arose out of a school 

expedition to Belize. The Claimants were teenage pupils at the First 

Defendant school. The Second Defendant, a UK company, assisted with the 

planning of the expedition, as well as providing two ex-military adult staff 

to accompany the same. The expedition was a developmental training 

experience for the participants; it was not a holiday. The young women who 

participated were actively involved in the choice, selection, planning and 

budgeting for the index expedition. A teacher from the school also 

accompanied the expedition. During the course of the expedition the 

planned itinerary had to be altered as a result of a hurricane. The young 

women participating in the expedition were actively involved in the change 

of plan and the arrangements for alternative accommodation. A local 

Belizean company provided accommodation to members of the expedition 

party in return for work undertaken by the participants and an agreement to 

undertake trips with the Belizean company to be paid for by the participants 

from funds held by them. A local man (A) was the son of the owner of the 

Belizean accommodation and might have been co-owner of the resort where 

the group stayed. During the early hours of the morning of 1 August 2005 A 

raped the Claimants and another of the young women on the expedition who 

was staying in the same cabana accommodation at the resort. The Claimants 

alleged that they had sustained psychiatric injury as a result of the sexual 

assaults.  

The Claimants brought proceedings against the Defendants in respect of the 

alleged intentional wrongdoing of A, relying exclusively on common law 

causes of action (a claim under the Package Travel Regulations was 

abandoned at trial). The Claimants’ case was that the Defendants were 

vicariously liable for the conduct of A. Alternatively, it was submitted on 

their behalf that the scope of the Defendants’ duty of care extended to the 

intervening criminal conduct of A (which was, the Claimants alleged, 

foreseeable) and that there had been a number of causally relevant 

breaches of duty by the Defendants with respect to the planning and 

supervision of the expedition, the vetting of A and the security of the 

Claimants. The Claimants relied on a number of alleged incidents of 
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inappropriate behaviour by A prior to the assaults (although it was denied 

that these incidents had come to the notice of the Defendants’ staff). 

The claimants’ case faced a number of challenges. A was not employed by 

either defendant, nor was he a ‘temporary’ or ‘deemed’ employee of either 

defendant (in the Hawley v Luminar Leisure Ltd & Others [2006] EWCA Civ 

18 or any other sense). A was simply the son of the proprietor of resort 

accommodation where the Claimants stayed. The Defendants’ staff did not 

direct or control his activities or conduct. The Defendants did not pay A’s 

wages and had no contract with him.  

The case law suggested that vicarious liability ought not to be imposed 

where: (i) the principal (alleged to be D2) does not control the actor (A); (ii) 

the expedition was an undertaking where the health and safety of 

participants was important, but was not the only purpose of the 

undertaking; (iii) the activities undertaken by participants were not 

inherently dangerous (in this regard, the Court was referred to Woodland v 

Swimming Teachers’ Association & others [2011] EWHC 2631 (QB) where, on 

the basis of law, authority and policy, the court refused to find a local 

education authority liable for the alleged negligence of a swimming pool 

lifeguard that it did not employ); 

(iv) A’s participation in expedition activities was relatively limited and did 

not involve him in the performance of any pastoral role with respect to the 

care and welfare of the girls (this was not a case where he had any formal 

or other role which required him to be in their cabana after lights out – in 

this sense the case differed from Lister v 

Hesley Hall Limited [2002] 1 AC 215 (HL(E))). 

The defendants argued that A’s involvement was quite different in kind and 

substance from that of the warden of the boarding house in Lister who did 

have a pastoral role, but performed it in a perverse manner. 

Whilst the categories in which negligence may be established (or vicarious 

liability imposed) are not closed, the Defendants argued that a finding of 

vicarious liability in this case would represent a significant expansion of the 

law. 
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The judge agreed, and held there was no vicarious liability. He emphasised 

that his enquiry into vicarious liability was highly fact-sensitive, but also 

made it clear that, 

“Because the doctrine [of vicarious liability] imposes strict liability without 

proof of 

fault by the defendant there is high authority for the proposition that, 

although it can apply to relationships other than that of employment or 

‘servant and agent’, where it is classically and most commonly found, it is a 

principle which has to be kept within bounds and is not ‘infinitely 

extendable’.” 

This left the Claimants’ argument that the Defendants had failed in a 

primary duty - effectively, a duty to act like the reasonable parent of 

teenage girls - to keep the girls reasonably safe.  

The Claimants’ difficulty in this regard was a reluctance in the authorities 

(based on policy considerations) to find a defendant liable where there was 

intervening criminal conduct by a third party and, second, the need to 

prove that such conduct was foreseeable by the defendant. 

Mackay J held that the scope of the duty of care was to be determined by 

application of the Caparo test: was it fair, just and reasonable for the duty 

to extend as far as the Claimants contended. There was no causative breach 

of duty in this case. It was not alleged that A had a criminal record which 

went undiscovered or that Belize had a UK-style system of CRB checks. The 

local police would, if they had been consulted in advance, probably have 

given A a good character reference. The school party was continuously 

supervised by 3 experienced adults and, short of placing a guard outside 

each cabana occupied by the school party at the resort, there was no means 

by which to defeat A’s assault (he had been careful to keep his conduct 

towards the young women, prior to the assaults, hidden from the adult 

staff).   

XVW & YZA highlights the limits of tour operator liability in respect of 

violent conduct that occurs outside the package holiday context and where 

the doctrine of vicarious liability cannot be relied on. The issue of 

foreseeability is likely to present a major obstacle for such a claim.  
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Sam Proctor v Tour Major Limited & Bradford MBC (Titus Salt School) 

[2012] 18 – 22 June (Bradford CC, HHJ Shaun Spencer QC) 

This case involved a school trip. The destination was the Loon Mountain 

resort in New Hampshire, USA. The Claimant was a 15 year old novice skier.  

The First Defendant (D1) was the tour operator for the ski trip and the 

Second Defendant (D2) was the Local Education Authority which operated 

the Claimant’s school. 

The Claimant had not previously skied, but he/his parents were advised by 

D2 (the school) at a pre-trip meeting that he should have some lessons 

before departing for USA. The Claimant and a friend attended a dry ski 

slope for two or three lessons of one hour duration and learned basic moves 

and turns.  

At the start of the holiday the skiing party were separated into three groups 

with a ski instructor assigned to each group and teachers from D2 skiing with 

the groups as they deemed appropriate. These were advanced, intermediate 

and beginners.   

Lessons were from 10 am to 12 pm and 2 pm to 4 pm each day. While on the 

slopes the children from the school were always under the supervision of the 

Third Party ski resort’s instructors. 

At some stage during the holiday, the Claimant moved – at his request – 

from the intermediate to the advanced group, where he negotiated jumps 

and both blue and black-one diamond runs before the accident.  

The accident occurred on the final day of skiing. The Claimant had 

exchanged their long skis for short skis (“snowblades”) and was being 

supervised by the instructor. The group, including the Claimant, expressed 

the wish to descend a ski jump trail (the terrain park). This was graded blue 

(above green, but below black). There was a warning notice at the entrance 

to the terrain park. 

The descent of the terrain park was accomplished in stages with the 

instructor leading the group down a section of the slope and then stopping 

to allow the group to catch up. The “features” were not attempted by any 

member of the party on the first descent. It was common ground that the 
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Claimant had not skied over the index jump/feature prior to the accident. 

The other students negotiated the jump successfully. But the Claimant 

described that his legs and skis were “way too high up” and he landed on his 

back with his arms and legs in the air, sustaining a fracture injury to his 

cervical vertebra.  

The key issue at trial concerned the instructor’s decision to permit the 

Claimant to attempt the jump: whether the tuition provided was sufficient 

for him to be reasonably safe; whether it was unreasonable to permit the 

Claimant to use snowblades; and whether the Claimant’s conduct was too 

boisterous that he reasonably ought not to have been permitted to attempt 

the jump.  

After hearing from liability experts on all sides, the Court resolved all issues 

in favour of the Defendants and dismissed the claim. The Claimant had not 

assisted his position by his unusually candid evidence in cross-examination. 

He readily accepted that, at the time of the accident, he was showing off 

for the benefit of the camera (held by his friend) and also accepted that 

there had been no boisterousness or other misbehaviour on the slopes prior 

to the accident; there was nothing to put either Defendant’s employees on 

notice that the Claimant might behave stupidly. The Judge also found that 

the nature and dimensions of the jump were such that it was reasonably 

safe for the Claimant to attempt it: in this regard the Judge had regard to 

the fact that other members of the Claimant’s skiing party had successfully 

jumped at the same location. The outcome in this case can be contrasted 

with Anderson v Lyotier & Poertejoie [2008] EWHC 2790 (QB) and, of 

course, Moore v Hotelplan [2010] EWHC 276 (QB).   

 

 

 

 

 


