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Wall v Mutuelle de Poitiers Assurances (2013) EWHC 53 (QBD) 

 

1. In  Wall Tugendhat J was asked to determine the following question: in a case to which Rome II 

applies, does the issue of which expert evidence the court should order fall to be determined by 

the law of the forum or the applicable law? 

 

2. The facts at issue were unremarkable: the English Claimant was driving in France when his 

motorcycle collided with a car driven by a driver insured by a French insurer. As a result of the 

collision, the Claimant sadly sustained severe personal injuries. In December 2011, he issued a 

claim in England against the driver’s insurers. In October 2013 the Master ordered the question 

above to be tried as a preliminary issue. 

 

3. The Claimant had asked the Master to give him permission to call a number of experts, as is 

customary in English personal injury proceedings. Whereas the Defendant argued that permission 

should be given for a single expert witness of the kind that is commonly appointed in French 

personal injury litigation.  

 

4. The point raised turned on the interpretation of the following provisions of Rome II: 

Article 1 

Scope 

[….]  

3. This Regulation shall not apply to evidence and procedure,… 

 

Article 15 

Scope of the law applicable 

  

The law applicable to non-contractual obligations under this Regulation shall govern in 

particular: 

 

[…] 

 

(c) the existence, the nature and the assessment of damage or the remedy claimed; 

  

(d) within the limits of powers conferred on the court by its procedural law, the measures which a 

court may take to prevent or terminate injury or damage or to ensure the provision of 

compensation;… 

 

5. The issue therefore turned on whether court orders as to experts are matters of evidence and 

procedure, to which the law of the forum applies, or issues relating to the assessment of damages 

and therefore falling within the ambit of the applicable law within the meaning of Article 15(c).  
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6. Relying on a statement contained in Dicey, Morris and Collins (15
th
 edn, 7-050), the Defendant 

submitted that the applicable law includes the practices, conventions and guidelines regularly 

used by judges in assessing damages in the courts of the state whose law is the applicable law and 

that such practices include the practice of French Courts to order a single expert to be appointed. 

 

7. The Claimant, in contrast, submitted that the form of the expert report is a matter of procedure 

(and therefore governed by the law of the forum) for three reasons. First, because the form which 

an expert report compiled under French rules takes does not comply with the CPR. It was not in 

dispute that CPR r. 35 applied. Pursuant to the French Code of Civil Procedure the general rule is 

that a single expert will be appointed by the Court. The appointed expert may obtain the opinion 

of another expert, but only in a specialism that is different from his own (Article 278). An expert 

whose opinion is sought under Article 278 is known as a ‘sapiteur’. CPR r35.3 provides that “[i]t 

is the duty of experts to help the court on matters within their expertise [my emphasis]. The 

Claimant queried how an expert report containing the views of a sapiteur could properly be 

admitted in evidence given the wording of CPR r 35.3. 

 

8. Secondly, court orders in relation to the admissibility of expert evidence are not dealt with by the 

French Code of Civil Procedure. If anything is the law, the Claimant submitted, it is this rather 

than the practice of French courts to appoint a single expert. The fact that French law does not 

deal with this matter points to it being a question of case management. 

 

9. Thirdly, the Claimant submitted that Rome II does not require uniformity of outcome. If that were 

the case, the English court would have to disapply its rules on matters such as discovery and 

cross-examination, which are clearly matters of procedure or evidence. 

 

10. In a pithy judgment, Tugendhat J held that the issue of which expert evidence the court should 

order falls to be determined by the law of the forum, on the basis that it is an issue of ‘evidence 

and procedure’ within Article 1(3) of Rome II. In doing so he drew support from the Claimant’s 

argument that a report in the French style, including the opinions of other experts would not be 

compatible with the CPR. He also took a pragmatic approach, finding that if the Court only had a 

report similar to the sample report referred to by the Defendant, it would not provide sufficient 

evidence on which the Court could base its assessment of damages. 

 

11. In doing so he expressed his support for the following passage written by Andrew Dickinson in 

The Rome II Regulation (Oxford 2008): 

14.34 …Article 15(d) does not require Member States to create new …procedures in order to 

accommodate those recognised by the law applicable under the Regulation. Instead it is 

submitted, the court seised of the dispute must adopt a ‘best fit’ approach, using the procedural 

…powers that are available to it to reflect the remedial framework of the applicable law as 

closely as possible… 
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12. This decision makes it easier for English lawyers preparing for CMCs, who will be able to rely on 

the familiar rules in relation to expert evidence contained in the CPR. Significant uncertainty 

remains, however, as to the ambit of the applicable law. 

 

Michael Wink v Croatio Osiguranje DD [2013] EWHC 1118 (QB) (Haddon-

Cave J) 

 

13. This case arose out of a road traffic accident in Croatia on 5 September 2009. The Claimant, a UK 

national domiciled in England, was on holiday with his wife when the accident happened. He was 

cycling along a street when he was struck by a Honda driven by a Croatian national. The Claimant 

was thrown in the air and sustained serious injury. After a period of intensive care in a Croatian 

Hospital the Claimant was repatriated to a UK Hospital (around 15 days post-accident). He 

remained in Hospital for more than 6 weeks. The Claimant’s capacity for employment was 

compromised by the injuries that he sustained in the accident. 

 

14. The Claimant brought proceedings in the English Courts against the tortfeasor driver’s motor 

insurer: a company incorporated in Croatia. Liability for the accident was admitted. Subsequent to 

the accident (and for reasons unconnected with it), the tortfeasor driver died 

 

15. The issue in this case was jurisdiction. Croatia will join the European Union on 1 July 2013 and, 

from the date of its accession, English Claimants will be able to sue Croatian motor insurers using 

the now well-worn procedure provided by Section 3 (Articles 9 and 11) of the Brussels I 

Regulation (Council Regulation 44/2001), as interpreted by the Court of Justice of the European 

Union in FBTO Schadeverzekeringen NV v Jack Odenbreit 13 December 2007 [2007] CJEU C-

463/06 (when this facility becomes available forum non conveniens will be irrelevant to 

jurisdiction: Owusu v Jackson Case C-281/02 (CJEU)). However, this straightforward facility 

was not available to Mr Wink. Having obtained permission from the English Court to serve 

outside the jurisdiction (CPR 6.36 and 6.37), Mr Wink was met with a Part 11 challenge to 

jurisdiction from the Croatian Defendant insurer (an application to set aside the grant of 

permission to serve outside the jurisdiction and to challenge the same). The issue for the Court 

was the extent to which – if at all – Mr Wink could establish that he had sustained “damage ... 

within the jurisdiction [of the English Court]” (gateway condition 9(a) of paragraph 3.1(9) of CPR 

PD 6B) so as to vest the English Court with jurisdiction for a claim in tort 

 

16. In the light of Maher & Maher v Groupama [2010] 1 WLR 1564, it was common ground that the 

claim – although brought direct against a motor insurer (rather than against the tortfeasor driver) – 

ought to be regarded as a tort claim. 

 

17. The Court summarised the criteria as follows (at paragraphs 17 and 18 of the Judgment): 

 

“There are three requirements for permission to serve out under CPR 6.36 and 6.37. The burden 

is on the Claimant to satisfy the Court that:  
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(1) the claim passes through one of the ‘gateways’ to jurisdiction (set out in CPR PD 6B, para. 

3.1);  

(2) there is ‘a serious issue to be tried';  

(3) the English court is the ‘forum conveniens’ in which to bring the claim.  

To succeed in obtaining permission to serve out, the Claimant must have the “much better 

argument on the material available” (per Waller LJ in Canada Trust v. Stolzenberg (No. 2) 

[1988] 1 WLR 547).” 

 

18. Mr Wink made his case by reference to these criteria by arguing, first, that the case law 

established that he had only to prove that he had sustained physical or economic harm within the 

jurisdiction and it did not matter, in this regard, that the initial road traffic accident and injury 

were sustained abroad. Second, liability was admitted and there was clearly and plainly a serious 

issue to be tried. Third, the Claimant and the majority of witnesses relevant to the quantum issues 

were located in England. The Defendant based its application on the (perhaps bold) submission 

that Booth v Phillips [2004] 1 WLR 3292 and Cooley v Ramsey [2008] EWHC 129 [2011] 2 Ll 

Rep 206 were wrongly decided and that, in any event, Croatia was the convenient forum. 

 

19. Notwithstanding the application of Croatian law to the tort, the Defendant’s submissions were 

comprehensively rejected (paragraphs 32ff of the Judgment): 

 

“[The Defendant’s] narrow construction, which limits the meaning of “damage” to direct damage 

only, suffers from a number of obvious problems. The first is that it there are no limiting words in 

sub-paragraph (a) which would justify such a narrow meaning and exclude indirect damage. The 

word “damage” is not modified or trammelled in any way. The ordinary and natural meaning of 

the word “damage”, in my judgment, is any damage flowing from the tort. In the words of Teare J 

at paragraph [37] in Booth, “damage” in this context means any “physical or economic” harm, 

i.e. direct or indirect.  

Second, [the Defendant’s] … construction is tantamount to saying that “damage” is sustained 

only where the injury occurs. This is the way the Defendant’s argument was originally put in 

paragraph 22 of the Defendant’s Skeleton (viz. ‘the proper meaning of Ground 9(a) is that in a 

personal injury accident, damage is sustained where the injury is sustained’). However, this is 

plainly not the case in many instances. The present case is a paradigm example: the sequelae 

flowing from the original accident or injury in Croatia, continued to be suffered long afterwards 

in England in the form of substantial pain and suffering and economic loss.  

Third, I reject [the Defendant’s] … submission that the simple meaning found by Teare J in Booth 

(supra) that “damage” in sub-paragraph (a) means ‘some damage’, direct or indirect, requires 

re-writing or additional words to be inserted. It clearly does not. Indeed, it is [the Defendant’s] 

… construction which arguably requires a re-writing of sub-paragraph (a) so as to substitute the 

words “the injury” for the word “damage”, i.e. so as to read “the injury was sustained within the 

jurisdiction” (viz. including the definite article). Such a re-writing would be unwarranted.” 

 

20. Predictably, the remainder of the gateway issues (serious issue to be tried/convenience of forum) 

were also resolved in the Claimant’s favour. Jurisdiction was firmly established. 
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21. This case is the latest in a line of personal injury/tort claims in which English Judges have been 

only too happy to accept jurisdiction (see, for example, Anthony Harty v Sabre International 

Security Ltd [2011] EWHC 852 (QB)). It is interesting to note that there has been a view held by 

a number of distinguished practitioners that Cooley v Ramsey, in particular, was wrongly decided 

(TATLA members attending a recent travel law seminar will recall this view being expressed 

persuasively by one of the speakers). However, the Judge in Michael Wink decisively rejected 

this submission. 

 

22. It is understood, however, that the Defendant insurer will seek to revive these arguments again 

before the Court of Appeal (there is an application for permission to appeal) 

 

23. Conflicts lawyers will note that – so far as English law is concerned – there is now something of a 

divergence in the meaning of “damage sustained within the jurisdiction” when this question is 

approached through the prism of jurisdiction when compared with applicable law in tort (in 

respect of the latter, see Article 4(1) of and Recital (17) to the Rome II Regulation (No 864/2007) 

and Henderson v Jaouen [2002] 1 WLR 2971). 

 

Stylianou v Toyoshima [2013] EWHC 2188. 
 

 

24. Where the Defendant to a claim is domiciled outside the EU or EFTA, the jurisdictional position 

is potentially complex. Where his or her home country has entered into a reciprocal arrangement 

with the UK, the provisions of that arrangement will govern jurisdiction, and it is always worth 

checking whether such an arrangement is in place. If there is no such agreement, whether or not 

the courts of England and Wales have jurisdiction over the claims will depend upon the courts’ 

interpretation of cases previously decided under the common law.  

 

25. Sir Robert Nelson considered the issue of jurisdiction most recently in Stylianou v Toyoshima 

[2013] EWHC 2188, 24
th
 July 2013. In that case the British Claimant had been injured in a road 

traffic accident which had occurred in Western Australia. The First Defendant, the driver who was 

acknowledged to have been at fault, was Japanese. The Second Defendant, his insurer, was 

Australian. The Claimant had issued proceedings in Australia, and these had reached an advanced 

stage. However, she subsequently issued proceedings in the English High Court and sought 

permission to serve the Defendant out of the jurisdiction. This permission was granted ex parte, 

and the Second Defendant applied to set it aside on the basis that it ought not to have been given 

in the circumstances. It was said that the Claimant was engaging in ‘forum shopping’ in order to 

bring herself within the forum most advantageous to her.  

 

26. In order to show that the English courts had jurisdiction to hear the claim, it was necessary for the 

Claimant to show that England was the forum conveniens, that is, that England was the proper 

place in which to bring the claim. She succeeded in doing so. The following factors weighed in 

her favour: 

 

 She was English and had returned to England shortly after the accident.  
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 Virtually all of her losses had been and would be sustained in England. 

 She was reliant on English state benefits. 

 She was resident in England and would not be able to travel to Australia in order to participate 

in any trial there. 

 All of the witnesses would be resident in England, including expert witnesses. 

 All of the relevant documents had been generated in England. 

 The Claimant would find it difficult to give instructions in any trial in Australia. 

 She was likely to be awarded higher damages in England.  

 Damages awarded in England would be more likely to meet her actual needs. 

 There would be no delay if the trial took place in England.  

 Neither of the Defendants was resident in Western Australia and there was no connection with 

that jurisdiction, save that the accident had occurred there.  

 

27. It should be noted that the judge had particular regard to the fact that the only issue in dispute 

between the parties related to quantum, and that therefore all of the witnesses of fact and the 

expert witnesses would give evidence as to that issue. He held that the determination of the value 

of the claim could most conveniently be dealt with within the English courts, therefore.  

 

28. It would seem, then, that even where a claim has been initiated in a foreign jurisdiction, and has 

reached an advanced stage, the English courts may well be prepared to accept that this is the 

forum conveniens. However, it will be key to determine the central issue between the parties; it is 

thought that the result in Stylianou would have been very different had liability been in dispute 

between the parties. This, in itself, should give those acting for Defendants in foreign jurisdictions 

pause for thought; it may be that the most tactically advantageous position for them to take would 

be to keep liability in play whilst issues of jurisdiction remain outstanding.  

 

29. Where England is the forum conveniens, and the potential Defendant can be served within 

England and Wales, the claim can proceed in the usual way. Where, however, the potential 

Defendant is not domiciled within England and Wales, it is often impossible to serve him or her 

within the jurisdiction. If this is the case, permission must be obtained for him or her to be served 

outside the jurisdiction (cf CPR Part 6.36, PD6B in this regard). The procedure for obtaining the 

Court’s permission is set out in CPR 6.37. An application, supported by evidence, must be made 

in Part 23 form and on a without notice basis to the Queen’s Bench Master. The Master must be 

satisfied not only that England is the forum conveniens (in which respect, cf above), but also that 

one of the grounds contained in paragraph 3.1 of PD6B (‘the gateway grounds’) is satisfied, and 

that there is a serious issue to be tried. In tortious claims the gateway grounds are contained 

within PD6B3.1(9)(a) and (b): 

“A claim is made in tort where: 

(a) damage was sustained within the jurisdiction; or  

(b) the damage sustained resulted from an act committed within the jurisdiction.” 

 

 

30. Most commonly a claim is made where the tortious event occurred abroad, but an English 

Claimant returns to this jurisdiction, and some loss (whether in the form of loss of earnings, care 

and assistance or otherwise) is therefore sustained within the jurisdiction. The leading case on the 

nature of gateway ground (a) until recently, Cooley v Ramsey [2008] IL Pr 27 (QB), concerned an 
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accident in Australia which resulted in very serious injury. The injured Claimant returned to 

England, where he incurred losses which included care costs. It was held that the English Court 

had jurisdiction (and cf also the decision of Haddon-Cave J in Wink v Croatia Osiguranje DD 

[2013] EWHC 1118, 3
rd

 May 2013 in this regard). Similarly, in Stylianou the Claimant, who had 

been rendered tetraplegic, would require significant ongoing care for the rest of her life. The court 

had little difficulty in concluding that indirect damage had indeed been sustained within the 

jurisdiction.  

 

31. If, therefore, a Claimant has required significant medical care, if he or she has suffered loss of 

earnings or is likely to do so, or if he or she is likely to require significant ongoing care or other 

assistance within this jurisdiction, ground (9)(a) will be made out. If, however, it cannot be said 

that damage has been or is likely to be sustained within England and Wales, it will not be possible 

to obtain permission to serve outside the jurisdiction.  

 

32. The decision in Stylianou is a timely reminder that just because an accident has occurred outside 

the jurisdiction, and outside the EU or EFTA, does not mean that the courts of England and Wales 

will not accept jurisdiction over any resulting claim. Furthermore, as long as England is the forum 

conveniens, permission to serve proceedings outside the jurisdiction is likely to be given in most 

significant tortious claims, the ‘gateway ground’ being made out where indirect damage is 

sustained within the jurisdiction.  

 

The Alexandros T (2013) UKSC 70 

 

33. Pursuant CPR Part 11, a Defendant who wishes either to dispute the court’s jurisdiction or argue 

that the court should not exercise its jurisdiction must file an acknowledgement of service and 

make an application, supported by evidence, within 14 days (or 28 days in the Commercial 

Court). A failure to comply with these procedural requirements results in the Defendant being 

treated “as having accepted that the court has jurisdiction to try the claim”. 

 

34. What, however, is the position when proceedings involving either the same, or related, causes of 

action have already been commenced in another EU Member state? If a Defendant makes an 

application pursuant to Articles 27 or 28 of the EU Judgments Regulations 44/2001 and the Court 

finds that the requirements of those Articles are satisfied, does it matter that the Defendant has 

failed to comply with the domestic procedural requirements of the CPR or can (and should) the 

Court stay the English proceedings whenever the Defendant makes its application? 

 

35. This was one of a number of issues which came before the Courts in the Alexandros T litigation. 

The case involved a claim by the owners of a vessel (which had sunk in 2006) against its insurers. 

The policy contained an exclusive jurisdiction clause in favour of England and Wales. 

 

36. The procedural history was complicated, but in effect proceedings were started in England in 

2008 and subsequently settled. In 2011 the ship-owners commenced a fresh set of proceedings in 
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Greece against the insurers alleging late payment of insurance money. Later the same year, the 

insurers brought proceedings in England seeking to enforce the jurisdiction clause and the 2008 

settlement agreement. 

 

37. The ship-owners relied upon Articles 27 and 28 of the Judgments Regulation and sought a stay of 

the 2011 English proceedings pending the resolution of the Greek proceedings. However, the 

application for the stay was not made in accordance with the procedural requirements of CPR 

Part 11. 

 

38. The Court of Appeal concluded that the regime under Articles 27 and 28 of the Judgments 

Regulation fell outside the framework of CPR Part 11 altogether. Giving the lead judgment, 

Longmore LJ held as follows: 

 

“The provisions of CPR 11, about (1) challenging the jurisdiction of the court by filing an 

acknowledgment of service which states that jurisdiction is challenged and (2) giving a further 

opportunity to file an acknowledgment of service after a jurisdiction challenge has been decided, 

are provisions about "jurisdiction" strictly so called. Applications under Articles 27 and 28 are 

not challenges to the jurisdiction; they regulate proceedings which are pending in two (or more) 

member states which potentially have jurisdiction. If the state first seised does not have 

jurisdiction, a challenge can be made in that state and, if it is held in that state that that state does 

not have jurisdiction, a party will be at liberty to proceed in any other state which does have 

jurisdiction. An application for a stay, however, pursuant to Article 27 and 28, accepts that the 

relevant state may have jurisdiction but asks the member state not to exercise that jurisdiction 

which it has. It is, therefore, no bar to an application under Article 27 (or indeed Article 28) that 

a defendant has filed an acknowledgment of service and a defence” 

 

39. This is not, with respect, a chain of reasoning which is easy to follow. It is an integral feature of 

CPR Part 11 that the applicant can challenge not only the existence of jurisdiction but also the 

Court’s decision to exercise it. To that extent, nothing about Articles 27 or 28 is fundamentally 

different to the numerous other types of jurisdictional challenge which come before the Courts. 

 

40. The Supreme Court declined to follow the Court of Appeal’s reasoning. Lord Clarke thought that 

position was tolerably clear: 

 

“… CPR 11(1)(b) applies to an application for an order that the court should not exercise its 

jurisdiction. An application for a stay is precisely that. An application for a stay under Article 27 

is thus an application within CPR 11(1)(b). The applicant must file an acknowledgment of service 

and must make an application within 28 days. The respondents did not do that. Nor did they seek 

an extension of time to so do within the CPR. It is arguable that the effect of CPR 11(5) is that 

their failure to do so means that they are treated as accepting that the court both has jurisdiction 

and that it is free to exercise it  

[…] 
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In my judgment, there is no sensible basis upon which it can be said that the time limit under CPR 

11(4),…is contrary to EU law. The time limit satisfies the principle of equivalence because it is 

the same rule that applies in all cases. It fulfils a legitimate aim, namely making sure that points 

going to whether the proceedings are to be tried on their substantive merits in England are taken 

promptly and without unnecessary costs. It satisfies the principle of legal certainty because 

parties need to know where they stand. The absence of a time limit would allow a litigant to take 

the point years afterwards. Moreover, the time limit does not render the right to apply for a stay 

under Article 27 (or Article 28) impossible or excessively difficult to exercise. It allows sufficient 

time for the point to be raised, especially given the express rule permitting an extension of time in 

appropriate cases.” 

 

41. Lord Clark did accept that the Court had a discretion, even retrospectively, to extend time for 

compliance with CPR 11.1(4). However, on the facts of the case he held that the Court should not 

exercise the discretion in the shipowner’s favour. 

 

42. This is, it is submitted, a welcome return to orthodoxy. The reasoning of the Court of Appeal was 

unsatisfactory and sought to carve-out, for articles 27 and 28 of the judgments regulation, an 

unprincipled exception to the procedural requirements of the CPR which did not sit comfortably 

alongside other challenges to the jurisdiction. A regime whereby the clear requirements of CPR 

Part 11 are applicable in all cases, but with a residual discretion to extend the time-limits in 

appropriate cases, is a sensible compromise. 

 

 

Bloy & Ireson v Motor Insurers’ Bureau [2013] EWCA Civ 1543.  

 

43. This case arose out of a road traffic accident in Lithuania. Both Claimants (passengers in a 

vehicle) were injured; the child Claimant sustained injuries of the utmost magnitude. The 

Claimants were UK nationals domiciled in England; they were temporary visitors to Lithuania. 

The tortfeasor driver of the third party vehicle was a Lithuanian national domiciled in Lithuania. 

She was also drunk and was subsequently convicted of criminal offences. She also lacked 

insurance.  

 

44. The Claimants brought proceedings against the UK Motor Insurers’ Bureau pursuant to the Motor 

Vehicles (Compulsory Insurance) (Information Centre and Compensation Body) Regulations 

2003 (SI 2003/37) (“the 2003 Regulations”). The 2003 Regulations were designed to satisfy the 

UK’s obligations under the EU Fourth Motor Insurance Directive (which obligations are now 

subsumed in a consolidated, Sixth, Directive). Regulation 13 of the 2003 Regulations provides 

that where an accident in an EEA State other than the UK (Lithuania) is caused by a vehicle 

normally based in an EEA State other than the UK (the uninsured tortfeasor’s vehicle) and the 

injured parties reside in the UK (the Claimants) and: (a) the injured parties have, as the Claimants 

had, made a request for information with a view to identifying the insurer; but, (b) it had proved 

impossible to identify the insurer; then – the injured parties may make a claim to the 

compensation body (the Defendant MIB) and (per regulation 13(2)(b)) “the compensation body 

shall compensate the injured party in accordance with the provisions of Article 1 of the second 
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motor insurance directive as if it were the body authorised under paragraph 4 of that Article and 

the accident had occurred in Great Britain. [emphasis added]”.  

 

45. The MIB did not contest liability or its liability to compensate the Claimants in accordance with 

the 2003 Regulations. Instead, the MIB’s position was that the law of Lithuania applied and that, 

accordingly, the damages to which the Claimant were entitled were “limited to the amount for 

which the tortfeasor and/or the Motor Insurers’ Bureau of the Republic of Lithuania would have 

been liable and/or against which insurance was required to have been effected.” If the MIB’s 

contention as to the law applicable to the assessment of damages were accepted then the damages 

to which the Claimants might be entitled would be subject to a cap: 500,000 Euros for personal 

injury in respect of a single road accident however many persons were injured. It was, effectively, 

common ground that the imposition of a cap of this kind would leave the child Claimant (by 

comparison with the award that might be made as a matter of English law) hugely 

undercompensated. The MIB was entitled, by reason of a 2002 Agreement between EU Motor 

Insurer Bureaux (“the 2002 Agreement”), to recover its outlay to the Claimants from its 

Lithuanian equivalent body. However, the MIB’s right to reimbursement under the 2002 

Agreement was expressly limited to recovery of the compensation that would have been available 

in the country in which the accident occurred. The MIB clearly wished to avoid a situation in 

which it was constrained, by virtue of the 2003 Regulations, to pay the Claimants English law 

damages for catastrophic injury, but was entitled, under the 2002 Agreement, only to 

reimbursement of a maximum 500,000 Euros from its Lithuanian counterpart.  

 

46. Against this background, a preliminary issue was identified for trial: “The issue of whether the 

Defendant is liable to pay compensation to the Claimants assessed in accordance with Lithuanian 

law is to be tried between the Claimants and the Defendant as a preliminary issue.” This was very 

similar to the preliminary issue described (and resolved in the Claimant’s favour) in Jacobs v MIB 

[2011] 1 WLR 2609 (CA) (a case in which the MIB had obtained permission to appeal to the 

Supreme Court, but had not then pursued the appeal).  

 

47. At first instance, HHJ Platts, sitting as a Deputy Judge of the High Court, resolved the preliminary 

issue in the Claimants’ favour and applied Jacobs v MIB: English law was to be applied to the 

assessment of damages following the proper interpretation of the 2003 Regulations (at regulation 

13). The Defendant MIB obtained permission to appeal. On appeal, the MIB argued that Jacobs 

was distinguishable on a number of bases. First, it was said that the Jacobs Court had not 

considered the lawfulness of a cap on damages.  

 

48. The MIB’s case turned, in the first instance, on the application of English private international 

law rules: the Lithuanian cap “on liability [to compensate]”, as the MIB described it, was a matter 

of substantive law and so governed by the lex causae (the law of Lithuania), rather than the lex 

fori (the law of England). In the light of this consideration, the MIB’s case on appeal (not 

altogether clear from its pleaded position) was that – even if English law applied to the 

assessment of damages – the Lithuanian limitation or cap would be relevant and would apply. The 

Court of Appeal did not agree that Jacobs was distinguishable. Notwithstanding the Lithuanian 

law cap on damages, the Court held that the issue which arose in the appeal was, in substance, 

identical to that in Jacobs. 

 

49. The Court further held that, on a proper construction, regulation 13(2)(b) of the 2003 Regulations 

“deemed” the accident to have occurred in England and, in the circumstances, that left no room 
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for any consideration of conflict of law rules (whether those found in Part III of the Private 

International Law (Miscellaneous Provisions) Act 1995 or otherwise). In any event, so the Court 

further held, the liability cap in Lithuania (on application of the principles discussed in Harding v 

Wealands [2007] 2 AC 1 (HL(E)) could be described as a “simple monetary limit on recoverable 

compensation” and so was more properly characterised as a procedural, rather than substantive, 

matter and was, therefore, irrelevant to the assessment of damages process (such procedural 

matters were to be dealt with by reference to the lex fori, rather than the lex causae). Finally, the 

MIB argued that the proper construction of the 2003 Regulations – in the light of the EU Motor 

Insurance Directives (which must inform the construction of the domestic secondary legislation) – 

required the Court to apply the Lithuanian law cap. The MIB’s argument in this regard relied 

heavily on the fact the 2002 Agreement was anticipated in the Fourth Motor Insurance Directive 

and that the Fourth Directive did not come into force until the inter-Bureaux Agreement was 

entered. In this regard, so the MIB contended, the EU Motor Insurance Directives, the 2002 

Agreement and the 2003 Regulations had to be read together in a consistent manner so as to 

produce a coherent scheme compliant with European law. The Court of Appeal held that the 

MIB’s contentions in this regard were also flawed. The 2002 Agreement was entered by private 

parties and the Agreement was neither legislation nor an agreement reached by Member States. 

The 2002 Agreement, while anticipated in the Fourth Motor Insurance Directive, post-dated the 

Directive and so could not determine its meaning. The 2003 Regulations represented the will and 

intention of Parliament (which was to ensure that UK residents suffering losses in the UK were 

compensated in an appropriate manner); their natural meaning at regulation 13 (and at regulation 

12) was clear and was the subject of authority (Jacobs). The Court of Appeal was not persuaded 

by the MIB’s argument that the preliminary issue should – somewhat recast – be the subject of a 

reference to the Court of Justice of the European Union. The MIB’s appeal was dismissed. It is 

understood that there will be no further appeal. 

 

AVIATION 

 

Ford v Malaysian Airline System [2013] EWCA Civ 1163 (27 September 2013) 

  

50. The Claimant was travelling on the Defendant’s scheduled flight from Heathrow to Melbourne, 

via Kuala Lumpur. She fell asleep during the flight and woke up at 6am and went to the toilet. 

She found that she was unable to urinate, which she attributed to her pre-existing cystitis. Her 

cystitis medication was inaccessible, having been stored in the hold. She asked the cabin crew for 

some cranberry juice or bicarbonate of soda, neither of which was available. Sometime later, the 

claimant was informed that another passenger was a doctor who might be able to help. The 

claimant did not know, at this time, know the doctor’s name, nor any other details. However, she 

agreed to let the doctor administer a diuretic by injection in her buttock, in a cornered off area of 

the flight deck 

 

51. The injection was ineffective and the claimant did not urinate. She experienced acute fluid 

retention (the doctor had advised the Claimant to drink fluids and she had complied) and 

increased discomfort. After landing, it transpired that the claimant was in fact suffering from an 

underlying urethral stenosis, probably associated with premature menopause. The medico-legal 

expert explained that the injection had been inappropriate because, due to the urethral stenosis, the 
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Claimant was physically unable to urinate. By administering a diuretic, the doctor had increased 

the urge, but not the ability, to urinate and had increased the Claimant’s pain and discomfort. 

 

52. The Claimant brought a claim for damages pursuant to Article 17 of the Montreal Convention. 

She relied upon the classic definition of an ‘accident’, derived from the judgment of Justice 

O’Conner in Saks v Air France, namely that a passenger’s injury must be: 

  

“caused by an unusual or unexpected event or happening that is external to the 

passenger” 

  

53. The Claimant’s case was that her injury (the increased discomfort and pain) had been caused by 

an external event (the administering of an injection), which was unusual (having never happened 

to her before, and occurring in the awkward confines of an aircraft travelling at tens of thousands 

of feet). 

 

54. The claim was tried on a preliminary issue basis (had there been an accident within the meaning 

of the Montreal Convention?) by HHJ Robert Owen QC in the Birmingham County Court in July 

2012. The preliminary issue was resolved in the Defendant’s favour. The Court was not satisfied 

that the events constituted an accident. Its reasoning appears to have been two-fold. First, whilst 

possibly ‘unusual’, the injection certain wasn’t ‘unexpected’, since the claimant had discussed it 

carefully with the doctor on board the flight and knew exactly what was proposed. The Court did 

not think that the words “unusual” and “unexpected” were intended to be disjunctive, but rather 

that they were different ways of expressing the same notion of something being ‘unintended’. 

Similarly, the event was not ‘external’ to anything done or omitted to be done by the Claimant, 

since she had positively consented to it from outset and played an active role in ensuring that it 

occurred. 

 

55. The Claimant obtained permission to appeal. The Court of Appeal was satisfied that “unusual” 

and “unexpected” fall to be construed disjunctively. However, dismissing the Claimant’s appeal, 

it was held that there had not been an accident within the meaning of the Convention.  

 

56. Aikens LJ, delivering the judgment of the Court, stated as follows: 

In my view, the key issue is whether the actual act of giving Mrs Ford an injection of a diuretic in 

the circumstances that prevailed can be characterized as an “unusual” event from the perspective 

of the “victim”, Mrs Ford, and the “unusual” nature of that event was “a cause” leading to the 

“bodily injury” alleged ... 

  

... I find this a difficult question, which can be easily argued both ways. The administration of an 

injection in the course of an international flight by a doctor passenger after a very brief 

discussion with the patient when neither previously knew each other is not part of the normal or 

expected operation of the aircraft, although the action of the air hostess in asking the doctor 

passenger if she could help probably was.  

On the other hand, the actual administration of an injection by a doctor in the hope that it would 

relieve the condition complained of (cystitis), is quite usual. [...] 
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I have concluded that the circumstances in which the injection was administered by the doctor 

cannot be characterized as “unusual” for the purposes of Article 17.1 

  

The only “unusual” aspect of the whole process was that it was carried out in the course of an 

international flight by a passenger doctor on another passenger (with proper consent) as a result 

of a request to the doctor for assistance by a crew member.   But the key point is that there is no 

evidence that any of those characteristics had any causative effect in the chain of events that led 

to Mrs Ford’s “bodily injury” 

  

The same chain of events would have taken place wherever the injection had been administered.   

It seems to me that the simple fact that the injection was administered in mid-flight rather then 

elsewhere cannot provide the circumstances with the necessary “unusual” characteristics so that 

this event constitutes an “accident” within Article 17.1. 

 

 

Campbell v Thomas Cook Tour Operations (2013) Eq LR 658 
 

 

57. Where a UK registered tour operator allegedly commits an act of disability discrimination in the 

course of providing services inside a non-EU airport, is its liability governed by the Equality Act 

2010  (EA 2010) or Regulation (EC) No 1107/2006 concerning the rights of disabled persons and 

persons with reduced mobility when travelling by air (the EC Regulation)? Campbell v Thomas 

Tour Operations (unreported, Sheffield County Court, 23 May 2013) is perhaps the first case 

to grapple with this point. 

 

The facts 

 

58. The claim arose in highly unusual circumstances. Mrs Campbell had been on a package holiday in 

Tunisia in January 2011. A few days into her holiday small-scale, localised anti-government 

protests started up. Within a week these protests had spread to all major cities and escalated into 

full-scale civil unrest. The tour operator took the decision to offer emergency repatriation to its 

customers, including Mrs Campbell. 

 

59. Mrs Campbell suffered from arthritis in her neck, lower back and hip, as a result of which she was 

in receipt of disability living allowance. On arrival at Monastir airport, she was forced to stand in 

long queues for her flight. Due to the sheer volume of holiday makers leaving the country, the 

tour operator was unable to find her a wheelchair or somewhere to sit, or provide any other 

assistance. As a result of having to stand for long periods, Mrs Campbell suffered substantial 

physical pain and discomfort.  

 

The issue at trial 
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60. Mrs Campbell brought a claim under section 29 of the EA 2010 for failure to make reasonable 

adjustments in the provision of services by failing to provide an “auxiliary aid”, namely, 

somewhere to sit. The tour operator alleged that the Act did not apply and relied on the following 

a provision of the EA 2010: 

 

Schedule 3 (Services and Public Functions: Exceptions)  

 

Paragraph 33: Transport by air” 

 

(2):Section 29 does not apply to anything governed by [the EC Regulation] 

 

61. There was little real dispute about whether, if the EA 2010 applied on the facts, the tour operator 

would be in breach of the same. On the other hand, it was common ground that if the EA 2010 did 

not apply, there was no duty on tour operators under the EC Regulation to provide the sort of 

assistance requested by Mrs Campbell. The issue was then squarely one of construing the relevant 

exception.  

 

Judgment 

 

62. The court found that section 29 was only displaced if any Articles of the EC Regulation applied to 

the relevant discriminatory treatment affecting Mrs Campbell at Monastir airport. As this was a 

non-EU airport, the EC Regulation applied in more limited form (see Article 1(3)). In particular 

Article 8 (responsibility for assistance at airports) did not apply in this case. As none of those 

Articles which did apply related to the provision of assistance at airports, the relevant Section 29 

obligations were not “covered” by the EC Regulation and so the EA 2010 was not displaced. 

Accordingly, it was found that the tour operator’s omissions amounted to discrimination within 

the meaning of the EA 2010.  

 

Post Script 

 

63. This judgment is surprising in that it effectively imposes a duty on tour operators registered in the 

UK to provide at non-EU airports some or all of the services otherwise provided by the managing 

bodies or airports where the airport is situated within the EU. This would run counter to the 

intended harmonisation of air transport services across the EU in that those tour operators 

registered outside the UK would not be subject to the more onerous duties under the EA 2010.  

 

64. The tour operator has been granted permission to appeal by the Trial Judge and there is likely to 

be by way of a leapfrog to the Court of Appeal.  

 

Huzar v Jet2.com  (2013) Unreported (Manchester CC – HHJ Platts) 
 
65. Mr Huzar’s claim arose out of a flight from Malaga – Costa del Sol Airport (AGP) to Manchester 

Airport (MAN) on 26 October 2011. Flight LS810 was scheduled to depart Malaga at 18.25 hrs 

(local time) and arrive at Manchester Airport at 20.25 hrs (local time) the same day. While the 

Aircraft was in-flight en-route to Malaga  on 26 October 2011, the flight crew reported that the 
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left engine fuel valve ‘closed’ advisor light became illuminated, recording a discrepancy between 

the selected state of the valve and its actual state  indicating  a defect in the fuel shutoff valve. 

 

66. On this basis, Jet2.com arranged for a replacement part to be ready at Malaga when the flight 

landed. However, on arrival, and once the replacement part was fitted, it was discovered that this 

did not rectify the issue. Further investigation confirmed that there was a wiring defect in the fuel 

valve circuit and the wiring between the fuselage pressure seal and the valve needed to be 

replaced. Given that there was no available spare wiring at Malaga, replacement wiring along 

with a specialist engineer were dispatched from the Leeds Bradford hanger. Following 

rectification of the issue, and once functionality checks had been performed the aircraft was 

declared serviceable at 18.10 hrs (UTC) on 27 October 2011. As a result the flight suffered an 

arrival delay of circa 27 hours. 

 

67. The claimant was provided with meals, accommodation and refreshment in accordance  with 

Jet2’s strict obligations under Articles 8 and 9 of the EC Regulation 261/2004. However, the 

Defendant refused provide the Claimant with the 400 Euros compensation to which he was prima 

facie entitled under Article 7, arguing that the delay was “caused by extraordinary circumstances 

which could not have been avoided even if all reasonable measures had been taken” (article 5(3)). 

 

68. The Defendant was successful at first instance. Critically, the District Judge made findings of fact 

which were accepted as correct on appeal. In particular, all parties agreed that: 

 

“The technical fault was unexpected and could not have been predicted by a regular system of 

inspection or maintenance and, further, that the wire which failed or was defective was within its 

expected lifespan. Thus the fault was neither discovered nor discoverable by a reasonable regime 

of maintenance or on reasonable inspection and therefore was unforeseen and unforeseeable” 

 

69. Despite these findings, HHJ Platts allowed the appeal. The case turned, largely, on a teleological 

interpretation of the regulation itself (which the Court noted had ‘consumer protection’ firmly in 

mind) and the application of the critical CJEU decision: Wallentin- Hermann v Alitalia (C-

597/07).  

 

70. In Wallentin-Hermann, the CJEU, referring to recital 14 of the Regulation, held that: 

 

“It is apparent from that statement in the preamble to Regulation No 261/2004 that the 

Community legislature did not mean that those events, the list of which is indeed only indicative, 

themselves constitute extraordinary circumstances, but only that they may produce such 

circumstances. It follows that all the circumstances surrounding such events are not necessarily 

grounds of exemption from the obligation to pay compensation provided for in Article 5(1)(c) of 

that regulation” 

 

and 

 

“Although the Community legislature included in that list ‘unexpected flight safety shortcomings’ 

and although a technical problem in an aircraft may be amongst such shortcomings, the fact 

remains that the circumstances surrounding such an event can be characterised as 

‘extraordinary’ within the meaning of Article 5(3) of Regulation No 261/2004 only if they relate 

to an event which, like those listed in recital 14 in the preamble to that regulation, is not inherent 
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in the normal exercise of the activity of the air carrier concerned and is beyond the actual control 

of that carrier on account of its nature or origin”. 

 

And, finally 

 

“In the light of the specific conditions in which carriage by air takes place and the degree of 

technological sophistication of aircraft, it must be stated that air carriers are confronted as a 

matter of course in the exercise of their activity with various technical problems to which the 

operation of those aircraft inevitably gives rise. It is moreover in order to avoid such problems 

and to take precautions against incidents compromising flight safety that those aircraft are 

subject to regular checks which are particularly strict, and which are part and parcel of the 

standard operating conditions of air transport undertakings. The resolution of a technical 

problem caused by failure to maintain an aircraft must therefore be regarded as inherent in the 

normal exercise of an air carrier’s activity”.  

 

“Consequently, technical problems which come to light during maintenance of aircraft or on 

account of failure to carry out such maintenance cannot constitute, in themselves, ‘extraordinary 

circumstances’ under Article 5(3) of Regulation No 261/2004”.  

 

 

71. The judge concluded, with obvious reluctance, that: 

“it is the result of the event which is important. This distinction is apparently maintained in 

paragraph 24 of the judgment when the court speaks of the ‘resolution of a technical problem” 

being the relevant event. IN other words, the court seems to be saying that it is the resolution of 

the fault rather than the fact of the fault itself which has to be looked at. It is the repair which 

causes the delay/cancellation, not the fault itself” 

 

[…] 

 

“Against that background, I am persuaded that in this case the cause of the delay or cancellation 

was the need to resolve the technical problem which had been identified. That being the case, in 

my judgment it does not matter how the technical problem was identified. Whether it was 

identified by routine maintenance (as was the case in Wallentin) or as a result of a warning light 

during flight (as in the present case) seems to me to be irrelevant…Air carriers have to encounter 

and deal with such circumstances as part of the running of an airline just as the owner of a car 

has to encounter and deal with unexpected and unforeseen breakdowns of his car”. 

 

72. The Defendant has sought permission from the Court of Appeal to appeal the judgment, arguing 

that the case raises an important point of principle or practice. The thrust of the Defendant’s 

argument is that the focus of the enquiry under Article 5(3) should be on the ‘nature and origin of 

the event’ rather than the resolution of it. Accordingly, the Defendant argues that it is necessary to 

consider when and how the technical problem came to light and whether it was unexpected or 

unforeseeable. The Defendant has urged the Court of Appeal to conclude that where a 

cancellation or long delay is caused by an unexpected or unforeseeable technical problem which 

was experienced by an aircraft in the course of its scheduled operational duties, then it is caused 

by extraordinary circumstances within the meaning of Article 5(3). 

 

73. In this author’s opinion, the actual reasoning of HHJ Platts in Huzar is incomplete and 

unconvincing, and cannot stand. However, it does not necessarily follow that the Defendant’s 
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argument is correct either. The CJEU in Wallentin clearly held that the focus must be on whether 

‘the circumstances surrounding an event’ are extraordinary, and this will depend on whether the 

‘event’ itself is inherent in the normal exercise of the activity of the air carrier concerned and is 

beyond its actual control. The solution may, therefore, depend upon how broadly the court 

chooses to define the relevant ‘event’. If the Court zooms in on the unforeseen technical defect in 

the valve itself as the relevant event, plainly this not something which the carrier can be said to 

have control over, in the sense of being able to prevent it from occurring. However, the same 

could be said of the technical defect in Wallentin: it may have been discovered during routine 

maintenance, but the defect itself was not caused by the airline. In Wallentin, the court concluded 

that: 

 

“Consequently, technical problems which come to light during maintenance of aircraft or on 

account of failure to carry out such maintenance cannot constitute, in themselves, extraordinary 

circumstances”. 

 

74. The disjunctive ‘or’ above is important. If the relevant technical problem has been caused by 

virtue of a failure to maintain the aircraft, it is not difficult to see why the event cannot be said to 

be extraordinary: it would allow the airline to use its own fault as a defence to a claim. But the 

CJEU clearly also held that problems which simply come to light during maintenance (i.e. without 

failure or fault) will also not be extraordinary. This being the case, it is difficult to see why the 

focus should be on the nature of the defect itself, rather than the ‘circumstances’ in which it 

arises. This is consistent with paragraphs 35 to 37  of the CJEU’s judgment in Wallentin-

Hermann, which emphasised that the frequency with which the specific technical problem occurs 

is not relevant. This is, it is submitted, an implicit, if not explicit, rejection of the notion that 

foreseeability (based upon how often problems of this sort occur) has any role to play in this part 

of the legal analysis. 

 

75. It follows that the mere fact that the technical defect arises during the flight rather than during 

ground maintenance is not necessarily determinative. After all, once the aircraft lands, the 

resolution of the defect discovered during the flight arguably becomes part of the standard 

maintenance of the aircraft, irrespective of whether parts or person need to be flown in from 

elsewhere. It may not be ‘scheduled’ maintenance, but nor is it necessarily outside the normal 

exercise of the airline’s activity. 

 

76. The actual examples cited by the CJEU in Wallentin of technical defects which might constitute 

extraordinary circumstances would seem to support this analysis. For example, the Court held that 

a “situation where it was revealed by the manufacturer of the aircraft comprising the fleet of the 

air carrier concerned, or by a competent authority, that those aircraft, although already in 

service, are affected by a hidden manufacturing defect which impinges on flight safety” could 

constitute an extraordinary circumstance. This was not because of the actual nature of the 

underlying defect (whether foreseeable, unusual or otherwise) but because the circumstances that 

it is likely to engender (perhaps, for example, the grounding of the entire fleet, at the Competent 

Authority’s request) were themselves outside the ordinary ‘activity’ of the carrier and beyond its 

actual control. 

 

77. It is hoped that the Court of Appeal grants the Defendant permission to appeal so that this 

important issue can be resolved as soon as possible. 
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Dawson v Thomson Airways (2013) Cambridge County Court (HHJ 

Yelton) 

 

 
78. For many years the major battleground between passengers and airlines in respect of EC 

Regulation 261/2004 (the ‘Regulations’) has been whether there is any right to recover 

compensation for delays as well as for cancellation. Much to the airline industry’s chagrin, the 

European Court of Justice dealt a  near-fatal body blow with its judgment in Sturgeon v Condor 

(C-402/07) and sounded the death knell when it recently dismissed the challenge to Sturgeon in 

TUI & others v CAA (C-629/10).  

 

79. However, with the writing on the wall long before the TUI decision, airlines had begun to shift 

the focus from the existence of a substantive right to recover compensation to the argument that 

such claims (whether for cancellation or delay) could be defeated on a technical basis if they were 

brought more than 2 years after the flight occurred, contrary to the limitation period enshrined in 

the Warsaw and Montreal Conventions. It was upon this issue that the European Court was asked 

to rule in Moré v KLM (Case C-139/11). 

 

80. Mr Moré had booked a seat on a KLM flight from Shanghai to Barcelona which was due to depart 

on 20
th
 December 2005. The flight was cancelled and Mr Moré commenced proceedings in 

February 2009 for fixed compensation under Article 7 of the Regulations. KLM contended that 

the action was time-barred pursuant to Article 29 of the Warsaw/Montreal Conventions. 

 

81. The European Court of Justice rejected the Defendant’s arguments. It held that “the compensation 

measure laid down in Articles 5 and 7 of Regulation 261/2004 falls outside the scope of the 

Warsaw and Montreal Conventions”. Accordingly since the Regulation did not contain any 

provision fixing a time-limit for claims, the Court concluded that the limitation period should be 

“determined in accordance with the rules of each Member state on the limitation of actions”. 

 

82. What does this means for claims brought in England and Wales?  

 

83. One would assume that the judgment in Moré leaves no room for the contention that, since the 

Montreal and Warsaw Conventions are already incorporated into domestic English law (by virtue 

of section 1 of the Carriage by Air Act 1961), they should still set the applicable limitation period. 

This would be a circular argument, since the European Court concluded that claims under the 

regulations simply fall outside the substantive scope of the Conventions altogether. 

  

84. However, it was precisely this argument which the Defendant advanced in Dawson v Thomson 

Airways (2013). Perhaps unsurprisingly, the argument was given short shrift. Indeed HHJ Yelton 

regarded it as ‘specious’.  He held that by virtue of section 3 of the European Communities Act 

1972, any question as to the interpretation of a Community instrument is a matter of law ot be 

determined by an English court in accordance with  principles laid down by and any relevant 

decision of the CJEU. The Defendant’s argument that the Court was bound by More but “could 

disregard its reasoning” was described as “illogical”. Accordingly, the judge held that 

“compensation under article 7 is outside, not within, the provisions of the Montreal Convention 

and so in those circumstances the time limit is not fixed by that Convention but by the general 

rules: in other words it is 6 years”.  

 

85. HHJ Yelton gave the Defendant permission to appeal. 
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