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Local safety standards 

Kerr v Thomas Cook (2015) NIQB 9 

1. In Lougheed v On the Beach (2014) EWCA Civ 1538 the Court of Appeal reaffirmed 

the importance of the Claimant adducing evidence of local safety standards in the 

context of package holiday claims. The recent decision of the High Court of Northern 

Ireland in Kerr v Thomas Cook [2015] NIQB 9 provides a colourful (and not 

unamusing) example of the same principle being applied in a very different factual 

context. 

 

2. The Claimant and her partner travelled to Tunisia on a holiday organised by the 

Defendant tour operator. Whilst she was there the Claimant was attacked by a cat 

(not pictured) which jumped out at her from a bush, scrabbing and biting her right 

lower leg, which was uncovered as she was wearing shorts. After the attack the cat 

disappeared into the bushes.  

 

3. Prior to the attack, the Claimant told the court that she had noticed the presence in 

the hotel grounds of a large number of cats which appeared to roam freely. They did 

not appear to be owned by anyone. The court was satisfied that this situation had 

long pre-dated the accident not least because there were numerous TripAdvisor 

reports which mentioned the cats. Importantly, however, none of the reports made 

any reference to a cat attacking anyone. Perhaps somewhat boldly, the Defendant 

called no evidence in the case. The Claimant’s account of the incident was not 

therefore contested. 

 

4. The judge indicated that he was minded to accept that if a large number of stray cats 

were roaming around a hotel this situation would give rise to some obligation on the 
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part of the hotel management to use reasonable skill and care to control them in an 

appropriate way. He also accepted that “the obligation which arises, moreover, at …a 

general level, would apply equally, whether the hotel in question is in Tunisia or the 

United Kingdom or elsewhere.” However, he went on to accept that that “differential 

standards of care may well exist as between one country and another in relation to a 

matter of this kind”. 

 

5. The Defendant’s case was simply that a long line of authority, from Wilson v Best 

Travel (1993)1 All ER 353 all the way through to Lougheed made it clear that a 

claimant had to prove a breach of local safety standards in order to succeed. The 

Claimant had not adduced any such evidence in this case and the claim must 

therefore fail. The Court agreed, albeit ‘reluctantly’. 

 

6. It is noteworthy that the Claimant had sought to escape this conclusion by arguing 

that the onus of proving that it had acted with reasonable care and skill should rest 

with the Defendant. The Court rejected this assertion, holding that there was no 

authority to support it. Although not cited in the case, the English Court of Appeal 

(albeit only at a permission hearing) came to the same conclusion in Drabble v 

Sunstar (2008) EWCA Civ 1062. 

 

7. Perhaps reflecting his unease at dismissing the claim on the basis of the absence of 

local safety standards, the judge also went on to find that the cats could not properly 

be described as “feral” in the sense of having aggressive or dangerous 

characteristics. In the circumstances, the court held that the attack was not 

foreseeable and the damage sustained by the Claimant was too remote. 

 

8. The Claimant did not seek purr-mission to appeal. 
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Direct rights of action against foreign insurers 

 

Williams v MAPFRE (2015) (Lawtel – Chester CC – HHJ Halbert) 

 

1. Barristers and solicitors practising in the field of personal injury litigation arising from 

accidents abroad have, for some time, been comforted by the fact that - at least as 

far as EU member states are concerned - it is relatively easy to idenitfy a direct 

cause of action (under the relevant local law) against the tortious party's insurer, 

thereby permitting a claim to be brought in the Courts of England and Wales 

pursuant to EC Regulation 44/2001 and the CJEU decision in FBTO v Odenbreit 

(2008) Il Pr 12. 

 

2. However, to what extent can the foreign insurer defend such a claim on the basis that 

it that its obligation to indemnify its insured under the policy did not extend to the 

claim made by the injured claimant? 

 

3. The point arose in the recent decision in Williams v MAPFRE (2015) Lawtel (Chester 

CC - HHJ Halbert). The Claimant suffered injuries when a deckchair collapsed 

beneath her at a Spanish hotel. She sued the Spanish hotel's insurers directly under 

Article 76 of the Spanish Insurance Contracts Act 1980, which provided for an injured 

person to have a direct action against the insurer to demand that the latter fulfil its 

obligation to compensate. The question arose as to whether the direct cause of 

action conferred by the Spanish legislation was created by transferring the hotel's 

tortious liability to the insurer (in which case there could be no doubt that the claimant 

could pursue the Defendant), or whether it was a statutory provision granting the 

Claimant direct access to the indemnity available to the hotel under the insurance 

policy. If it was the latter, it was common ground that whilst art.76 prevented the 

insurer from relying as against the Claimant on exemption clauses in the insurance 

contract which it would be able to rely on as against the hotel, such prevention did 

not apply to clauses which defined the scope of the indemnity. This was important 
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because the policy only provided coverage for claims submitted within Spain, not 

England. 

 

4. The Court held that the correct construction of the Spanish legislation was that it was 

intended to give the Claimant direct access to the insurance indemnity owed to the 

hotel and not to create an independent statutory liability. It followed that the statutory 

liability was governed by all the terms of the policy, except exemption clauses. The 

result was that since the insurer would not be liable to indemnify the hotel (because 

the claim had not been brought in Spain), the Claimant had no cause of action 

against the insurer in the English courts. The Court rejected the Claimant's argument 

that this outcome was in any way inconsistent with the CJEU's decision in FBTO v 

Odenbreit, since the Court in that case had expressly held that the right to sue the 

insurer in the Claimant's home country was expressly subject to the existence of a 

valid direct right of action under the applicable foreign law. 

 

5. The implications of this case in direct claims pursued against Spanish insurers 

arising out of accidents at hotels are potentially significant, although everything will 

depend upon the scope of the indemnity under the relevant insurance policy. It is 

important to appreciate, however, as the court itself recognised, that the Defendant's 

argument would not have succeeded in a Road Traffic Claim, since the codified 

Motor Insurance directive (EC 2009/103) requires Member States to ensure that all 

insurance policies covering civil liability will respond to claims made in any of the 

member states. 

 

Employer’s liability 

 

Dusek v Stormharbour Securities (2015) EWHC 37 (QB)  

 

1. It is trite law that an employer’s duty to its employees is non-delegable. The duty is to 

take reasonable care to see that the employee is not exposed to unnecessary risk. In 
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the vast majority of cases, the scope and content of this duty will be easy to define, 

since the accident will have occurred on premises owned or controlled by the 

Defendant. In perhaps a minority of cases, the accident will occur whilst the 

employee is visiting other premises, for example to pick up or deliver goods. Again, 

although the standard of care required may be lower, the employer is not divested of 

its obligation to take reasonable care, whether through devising a safe system of 

work or ensuring that the employee has available proper and safe equipment. 

 

2. What, however, is the case where the employee is sent abroad, in the course of his 

employment? To what extent does the employer owe a duty in circumstances where 

it cannot sensibly be said that it owns or controls either the transport used or the 

premises visited? 

 

3. The leading authority on this point remains the court of appeal’s decision in Cook v 

Square D (1992) ICR 262. There the court held that where an employer sent an 

employee to work abroad in Saudi Arabia, it had not breached it non-delegable duty 

when the Claimant tripped over a floor tile in the office in which he was working. In 

dismissing the claim, the Court held that it is necessary to look at all the 

circumstances of the case, including the place where the work is done, the nature of 

the building concerned, the experience of the employee and the degree of control 

that the employer can sensibly be said to have had. In Cook, the court concluded that 

the employer had reasonably satisfied itself that the companies for which the 

employee was working Saudi Arabia were competent and aware of their health and 

safety responsibilities. It was, therefore, unrealistic to hold the English employer 

liable for the state of the premises abroad. 

 

4. A different conclusion was reached in the recent case of Dusek. Mr Dusek worked for 

the Defendant, a financial advisory firm. The Defendant was involved in brokering a 

deal which would involve investment in a hydroelectric project in Peru. It was 

necessary for the potential investors to visit the site in Peru where the project would 

be constructed. The site was located in mountainous terrain and very inaccessible. 
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The Peruvian company involved in the project were asked to charter a helicopter 

from a local supplier. Mr Dusek was asked by his employer to travel to Peru and 

accompany the investors in the helicopter to the project area. He did so, but the 

helicopter crashed in the mountains, killing all those on board. 

 

5. The Court held that the Defendant had owed Mr Dusek a non-delegable duty of care. 

The duty was not to charter the helicopter itself, nor was it responsible for the 

performance of the flight. However, the Defendant did have a duty to carry out some 

form of risk assessment in relation to the proposed helicopter flight to satisfy itself 

that it did not involve unnecessary risk. In fact, the proposed flight in to the mountains 

was very dangerous, in light of the terrain, the altitude, the number of people on 

board, the visibility and the helicopter used. Had the Defendant carried out this 

assessment they would have reached the conclusion that it was not safe for itself 

employee to travel on the helicopter unless or until a proper audit had been done. 

Had an audit been carried out, it would have concluded that the proposed flight was 

dangerous and the Claimant would have been told not to go on it. Breach of duty and 

causation were, therefore, established. 

 

6.  It must be remembered, however, that each case turns on its own facts. Indeed, as 

the judge recognised in Dusek, where an employer sends an employee on a work trip 

abroad, “in most cases (the) duty would not require anything to be done”. The 

example given is that if an employee was sent on a scheduled flight from London to 

New York, nobody would suggest that the employer’s duty required it to risk-assess 

the flight 

 

Conflict of laws and jurisdiction 

 

Cox V Ergo Versicherung Ag (Formerly Victoria) [2014] UKSC 22  
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1. The Claim concerned an action brought in England against a driver's German 

insurers in respect of a road traffic accident in Germany in which the claimant's 

husband was killed. The driver accepted liability. The Claimant later had two children 

with a new partner. The court was required to determine whether the Fatal Accidents 

Act 1976 or the German Burgerliches Gezetzbuch (BGB) governed the damages that 

could be recovered. This was critical because the 1976 Act provided for a measure of 

damages substantially more favourable to C than the corresponding provisions of the 

BGB. In particular, damages under the BGB took account of rights to maintenance 

from subsequent relationships, whereas s.3(3) of the 1976 Act excluded remarriage 

as a relevant consideration. In addition, the 1976 Act awarded a solatium for 

bereavement but the BGB did not, although a widow might be entitled to 

compensation for her own pain and suffering if it went beyond normal grief and 

amounted to a psychological disturbance comparable to physical injury. It was held 

that: 

 

a. Since H's death occurred before the Rome II regulation came into force, any 

cause of action arising out of it was governed by the Private International Law 

(Miscellaneous Provisions) Act 1995 s.9. The combined effect of s.9, s.11 and 

s.12 was that issues in respect of personal injury were to be determined 

according to the law of the place where the victim suffered the injury, unless 

that law was displaced on the ground that the tort had substantially more 

significant connection with England. Those rules were subject to the proviso 

in s.14(3)(b) which preserved the distinction between substance and 

procedure. Questions of procedure were governed by the law of the forum 

and questions of substance were governed by the lex causae. 

 

b. The relevant German damages rules were substantive because they 

determined the scope of the liability. English law would regard it in the same 

light; questions of causation were substantive. Such questions included 

questions of mitigation because they determined the extent of the loss for 

which the defendant ought to be held liable. 

https://www.lawtel.com/UK/Documents/AF0180037
https://www.lawtel.com/UK/Documents/AF0180037
https://www.lawtel.com/UK/Documents/AF0180037
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c. It was not necessary to decide whether the rules under 1976 Act were 

procedural or substantive as they did not apply under their own terms. They 

did not lay down general rules of English law on the assessment of damages, 

but only rules applicable to actions under the Act itself. Therefore, an action to 

enforce a liability whose applicable substantive law was German law was not 

an action under the Act to which the Act could apply.  

 

d. There was nothing in the language of the 1976 Act to suggest that its 

provisions were intended to apply irrespective of the choice of law derived 

from ordinary principles of private international law. It was possible for such 

an intention to be implied if the purpose of the legislation could not be 

achieved unless it had extra-territorial effect, or if the legislation gave effect to 

a policy so significant that Parliament had to be assumed to have intended it 

to apply to anyone resorting to an English court. However, the question of 

extra-territorial application could not have been an issue at the time the 1976 

Act was passed. Further, the whole purpose of s.1 of the 1976 Act was to 

correct an anomaly in the English law of tort. Foreign laws were unlikely to 

exhibit the same anomaly. There was no reason why Parliament should have 

intended the 1976 Act to apply to foreign fatal accidents with no connection to 

England or English law. It did not have extra-territorial effect 

 

e. It followed that C was entitled to damages for the loss of her legal right of 

maintenance from H. Credit had to be given for maintenance from her 

subsequent partner since the birth of their child, but credit did not have to be 

given for maintenance received from her partner before they had a child, 

when he was under no legal obligation to maintain her  

 

 

William Jack Pike (2) Kelly Josephine Doyle V Indian Hotels Co Ltd 

[2013] EWHC 4096 (QB)  
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1. P and D had been guests at H's when it was attacked by terrorists. P suffered spinal 

injuries escaping from a window, which left him paraplegic. They issued proceedings 

in England on the basis that they had suffered indirect or secondary damage in 

England: P suffered continuing pain and loss of amenity; D suffered continuing loss 

in the form of counselling, and both suffered loss of earnings. Five months later they 

obtained permission to serve the proceedings on H out of the jurisdiction, and a nine-

month extension of time for doing so as there was evidence that service in India 

could take eight months. An Indian lawyer for P and D estimated that a trial in India 

would take 15 years to reach a first instance decision, and an appeal would take 

eight years. Evidence for H was that it would take four years for a trial and two years 

for an appeal.  

 

2. The issues were whether (i) "damage was sustained within the jurisdiction within 

CPR PD 6B para.3.1(9)(a) in order to give jurisdiction to the English court; (ii) the 

order extending time for service should be set aside; (iii) the English courts were the 

forum conveniens. 

 

3. The Court confirmed a long line of cases to the effect that indirect or secondary 

damage was sufficient to give the English court jurisdicition, see: Booth v Phillips 

[2004] EWHC 1437 (Comm), [2004] 1 W.L.R. 3292, Cooley v Ramsey [2008] EWHC 

129 (QB), [2008] I.L.P.R 27, Wink v Croatia Osiguranje DD [2013] EWHC 1118 (QB), 

Stylianou v Toyoshima [2013] EWHC 2188 (QB) applied.  

 

4. It was of some, but not very strong, significance that the English court would have to 

determine the case by reference to Indian standards of care, in circumstances where 

there was no clear authority in the Indian courts. H would not be substantially 

prejudiced by a trial in England because the central witnesses would be able to travel 

or give evidence by video link, and a number of witnesses were likely to give written 

evidence.  

 

https://www.lawtel.com/UK/Documents/AD1995118
https://www.lawtel.com/UK/Documents/AC0104670
https://www.lawtel.com/UK/Documents/AC0104670
https://www.lawtel.com/UK/Documents/AC0116231
https://www.lawtel.com/UK/Documents/AC0116231
https://www.lawtel.com/UK/Documents/AC0137170
https://www.lawtel.com/UK/Documents/AC0137915
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5. Fifteen years for a trial in India remained the best estimate, and expedition was 

unlikely given that there had been an enquiry and a criminal trial of one of the 

terrorists. It was unlikely that an appeal would be heard in less than five to six years. 

It was a very significant factor that the claim in England would give the prospect of an 

interim payment and resolution of liability in two to three years. A favourable decision 

in England would give P the money to substantially improve his standard of living and 

enable him better to come to terms with his disability while he was younger. The 

recollection of witnesses would be significantly undermined if the delay was 15 to 20 

years. If proceeding were begun in India they delay could not be said to be proper 

access to justice. In addition, P and D would be unable to fund a claim in India. 

England was clearly the appropriate forum 

 

Aviation 

 

Huzar v Jet2 (2014) 4 All ER 581  

 

1. The English Court of Appeal was finally asked to consider the defence of 

‘extraordinary circumstances’ under the Denied Boarding Regulations (EC 

261/2004). 

 

2. The facts of the case are immaterial. It is enough to note that the Court was 

concerned with a long delay for which, absent any defence under the Regulations, 

Jet2 was liable to pay fixed compensation. 

 

3. The Court observed first of all that it was plain from the decision in Wallentin-

Hermann that when considering whether there were extraordinary circumstances the 

court had to focus on the source or events which caused the problem, not its 

resolution. A technical problem might well constitute an extraordinary circumstance 

provided it stemmed from an event which was not inherent in the normal exercise of 
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the activity of the air carrier and was outside the carrier's control (see para.21 of 

judgment).  

 

4. The court in Wallentin-Hermann had defined the concept of "extraordinary 

circumstances" by reference to two limbs: first, that the nature or origin of the event 

or events that caused the technical problem were not inherent in the normal exercise 

of the activity of the carrier, and second, that it should be beyond its actual control. 

There was no clear explanation as to how the two limbs interrelated, Wallentin-

Hermann considered (para.31).  

 

5. A proper understanding of the interrelationship between the two limbs should focus 

on the concept of "extraordinary circumstances" itself, the language used in art.5(3). 

That required that the circumstances were out of the ordinary: See Sturgeon v 

Condor.  

 

6. As was recognised in Wallentin-Hermann , difficult technical problems arose as a 

matter of course in the ordinary operation of the carrier's activity. Some were 

foreseeable and some not, but all were properly described as inherent in the normal 

exercise of the carrier's activity. They had their nature and origin in that activity; they 

were part of the wear and tear 

 

7. The Defendant’s argument was that the first limb should be defined by reference to 

the second. However, to do so would render the second limb superfluous and would 

make an event extraordinary which in common sense terms was perfectly ordinary. 

Further, if D was right, the effect would be to shift the focus away from the source or 

origin of the technical problem and ask instead whether it should have been picked 

up in the course of maintenance. That would be effectively asking whether the airline 

was at fault in not identifying the problem in advance. There were two difficulties with 

that: first, the ability to anticipate and deal with the technical problem did not alter its 

source or origin, which was the material test; second, if the intention had been to 

relieve the carrier of the obligation to pay compensation when it was not at fault, it 
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would have been an easy principle to define in simple language; art.5(3) did not do 

that (para.37).  

 

8. An unforeseeable technical problem would not constitute an unexpected flight safety 

shortcoming which recital 14 of the Regulation identified as a potential extraordinary 

circumstance; the fact that it was unforeseeable did not mean it was unexpected 

(para.42).  

 

 

Siewart v Condor (Case C-394/14) 

 

1. Cs booked a flight from Turkey to Frankfurt with the D airline. The arrival time of the 

flight was delayed by 6.5 hours. D maintained that the reason for the delay was that 

the aircraft which was due to operate the flight at issue had been damaged the 

previous evening whilst at Stuttgart airport. A set of mobile boarding stairs had 

collided with aircraft, causing structural damage to a wing. D contended that this 

constituted an extraordinary circumstance and provided a defence to a claim by Cs 

for compensation under the Regulations. 

 

2. Held: mobile stairs or gangways are indispensable to air passenger transport, 

enabling passengers to enter or leave the aircraft, and air carriers are regularly faced 

with situations from their use. Accordingly, a collision between an aircraft and a set of 

mobile stairs must be regarded as an event inherent in the normal exercise of the 

activity of the air carrier. It could not, therefore, constitute an extraordinary 

circumstance. 

 

Dawson v Thomson Airways (2014) 4 CMLR 5 
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1. The ECJ's decisions had imposed obligations on airlines that were inconsistent with 

the terms of the Montreal Convention as that instrument had widely been understood 

and applied. It was quite clear from the decision of the House of Lords in Abnett v 

British Airways Plc [1997] A.C. 430 that the Convention was intended to be an 

exclusive statement of the carrier's obligations and that any claims that might be 

made against a carrier were subject to its terms. However, it remained the case that 

the Convention provided an exhaustive code only in relation to matters falling within 

its scope. The ECJ had held in More v KLM (C-139/11) that the obligation to pay 

fixed compensation lay outside the scope of the convention and that decision bound 

the Court of Appeal. It followed that the limitation period under English law for 

bringing a claim under the Regulations is 6 years. 

 

Procedure/costs 

 

European Small Claims Procedure: the recovery of costs in ‘cross-

border’ cases 

 

1. The ESCP is an entirely free-standing procedure for bringing “cross border” claims in 

civil and commercial matters within the EU. The basis on which the ESCP is 

incorporated into English procedural law is set out under Section II of CPR Part 78 

(rules 78.12 to 78.22). Subject to the provisions of the regulation, the ESCP is 

governed by national procedural law (see Article 19). 

 

2. The first question is of course, whether the ESCP applies. The scope of the ESCP is 

defined by Article 2: 

 

This Regulation shall apply, in cross-border cases, to civil and commercial matters, 

whatever the nature of the court or tribunal, where the value of a claim does not 

exceed EUR 2 000 at the time when the claim form is received by the court or tribunal 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=53&crumb-action=replace&docguid=I47ACDEE1E42711DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=53&crumb-action=replace&docguid=I47ACDEE1E42711DA8FC2A0F0355337E9
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with jurisdiction, excluding all interest, expenses and disbursements. It shall not 

extend, in particular, to revenue, customs or administrative matters or to the liability of 

the State for acts and omissions in the exercise of State authority (acta jure imperii). 

 

3. The calculation of the financial limit of the ESCP excludes any claim for interest or 

costs).  

 

4. As to the phrase ‘cross-border cases’, this is defined by Article 3: 

 

For the purposes of this Regulation, a cross-border case is one in which at least one of 

the parties is domiciled or habitually resident in a Member State other than the 

Member State of the court or tribunal seised.  

 

1. Domicile shall be determined in accordance with Articles 59 and 60 of Regulation 

(EC) No 44/2001.  

 

2. The relevant moment for determining whether there is a cross-border case is the date 

on which the claim form is received by the court or tribunal with jurisdiction.  

  

5. Article 60 of Regulation (EC) 44/2001 (‘the Judgments Regulation’) provides that  

 

For the purposes of this Regulation, a company or other legal person or association of 

natural or legal persons is domiciled at the place where it has its: 

(a) statutory seat, or 

(b) central administration, or 

(c) principal place of business. 

 

6. It is of course possible for a company, just as an individual, to have more than one 

place of domicile. However, provided that the Claimant can establish that the 

Defendant is (also) domiciled outside England and Wales, they are entitled to make 

use of the ESCP and the court is bound to accept the procedure. The court has no 
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power to transfer the claim into Part 7 proceedings because it is preferable or more 

convenient; the power to transfer only arises where the claim is outside the scope of 

the regulation. There might also be other reasons why a claimant would prefer to use 

to the ESCP – for instance the fact that judgment is usually given with 30 days of a 

Defence/response being filed. The same cannot be said for most claims on the small 

claims track. 

 

7. ESCP claims are treated as if they were allocated to the small claims track and Part 27 

applies, save for rule 27.14 (dealing with costs).  

 

8. Recital 29 to the regulation provides as follows: 

 

The unsuccessful party should bear the costs of the proceedings. The costs of the 

proceedings should be determined in accordance with national law. Having regard to 

the objectives of simplicity and cost-effectiveness, the court or tribunal should order 

that an unsuccessful party be obliged to pay only the costs of the proceedings, 

including for example any costs resulting from the fact that the other party was 

represented by a lawyer or another legal professional, or any costs arising from the 

service or translation of documents, which are proportionate to the value of the claim 

or which were necessarily incurred.           

 

9. This aim is given effect by Article 16, as follows: 

 

The unsuccessful party shall bear the costs of the proceedings. However, the court or 

tribunal shall not award costs to the successful party to the extent that they were 

unnecessarily incurred or are disproportionate to the claim. 

 

10. Article 16 seems to override the court’s usual discretion to award or decline to award 

costs taking into account a number of factors, including the conduct of the parties (see 

CPR 44.2(1)). The only criterion for an award of costs is that the party is ‘successful’.  
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11. It is unclear whether ‘proceedings’ includes steps taken which lead to settlement of the 

case pre-action. It is arguable that they do not. Firstly, the regulation uses the word 

‘proceedings’ interchangeably with the phrase ‘court or tribunal proceedings’ (see 

Articles 21 and 22). This would suggest that the only proceedings are those which the 

court or tribunal is seized of. Secondly, none of the examples of items of cost given in 

Recital 29 refer (or obviously refer) to anything incurred before proceedings are 

issued. The consequence, it is submitted, is that any claim where an offer for the full 

amount is made pre-issue, the claimant will not be entitled to recover costs because 

the only costs recoverable (those of the proceedings) have not been ‘necessarily 

incurred’. 

 

Wagenaar v Weekend Travel & Nawelle Serradj [2014] EWCA Civ 1105  

 

1. The claimant had been injured in a skiing accident whilst on a package holiday 

arranged by the defendant travel company who denied negligence and joined her ski 

instructor as a third party. The judge dismissed the claimant’s claim against the 

defendant and the defendant’s claim against the third party. He ordered that the 

claimant should pay the defendant’s costs and that the defendant should pay the 

third party’s costs. Applying the rules relating to qualified one-way costs shifting 

(“QOCS”) he directed that, pursuant to CPR rr.44.13 and 44.14 , neither costs order 

was to be enforced. He held that: (a) although the costs in question had been 

incurred before the QOCS Rules came into force, those Rules had retrospective 

effect; and (b) that they applied to claims under CPR Pt 20 in the same way as they 

applied to claims between claimant and defendant.  

 

2. The defendant and the third party appealed against those costs orders. The 

defendant submitted that (a) the Rules were ultra vires the s.51(3) of the Senior 

Courts Act 1981 (“the 1981 Act”); (b) that the Rules did not have retrospective effect; 

and (c) that it had in place a pre-commencement funding arrangement within the 

meaning of CPR r.48.1 with junior Counsel to which the pre-QOCS rules should have 
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been applied. The third party submitted that the judge had erred in holding that the 

QOCS Rules applied to claims under CPR Pt 20 .  

 

3. Held, dismissing the defendant’s appeal and allowing the third party’s appeal 

 

a. The QOCS rules were not ultra vires s.51(3) of the 1981 Act. 

  

b. It was true that, had the matter been litigated two months earlier, the costs 

consequences would have been different. However, that was an inevitable 

consequence of procedural reform; there had to be a cut-off point and 

somebody would always be on the cusp of it. It was well established that the 

presumption against retrospective effect did not apply to legislation concerned 

with matters of procedure. Provisions concerning procedure were to be 

construed as being retrospective absent some clear indication that that was 

not the legislature’s intent. There was nothing in CPR rr.44.13 – 44.17 to 

indicate that they were not intended to be retrospective. Indeed, they were 

clearly intended to be retrospective. 

 

c.  The provisions of CPR rr.48.1 and 28.2 did not take the pre-commencement 

funding arrangement outside the QOCS regime. The QOCS regime had only 

one specific transitional provision, which was contained in CPR r.44.17 and 

provided that the QOCS rules did not apply to proceedings where the 

claimant had entered into a pre-commencement funding arrangement. In this 

case the claimant had not entered into any such arrangement. CPR r.48.1 

disapplied the provisions of CPR Pts 43 – 48 “relating to funding 

arrangements” but not relating to costs generally. The QOCS provisions 

related to costs orders in personal injury claims but not to funding 

arrangements. 

 

d. The judge had erred in holding that the QOCS rules applied to the CPR Pt 20 

claim against the third party. The proper meaning of the word “proceedings” in 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=65&crumb-action=replace&docguid=I0C6DDB90E44A11DA8D70A0E70A78ED65
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CPR r.44.13 had to be divined primarily from the QOCS rules. CPR rr.44.13 – 

44.16 concerned claimants who were making a claim for damages for 

personal injury, whether in the claim, in a counterclaim, or by an additional 

claim. In the context of the QOCS regime, the word “proceedings” in CPR 

r.44.13 did not mean the entire umbrella of litigation in which commercial 

parties disputed responsibility for the payment of personal injury damages. 

Rather, it was used because the QOCS rules were intended to catch claims 

for damages for personal injuries where other claims were also made by the 

same claimant CPR r.44.13 applied QOCS to a single claim against a 

defendant in which the claimant sought damages for personal injury but might 

also be making claims for damaged property and the like. It did not apply 

QOCS to the entire action in which a claim for damages for personal injury 

was made.  
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