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PRIVY COUNCIL CASE MAY IMPACT ON AIRBNB LETS. AN AUSTRALIAN 

PERSPECTIVE. 

 

Anthony Cordato 

 

Airbnb is immensely popular – offering visitors the possibility of cheap accommodation in 

tourist destinations while providing owners with the ability to rent out their property, be it 

houses, rooms or apartments, to bring in extra income. But it is not without controversy. 

Cities such as Berlin and Barcelona have cracked down on unlicensed properties which fall 

foul of local housing laws; local residents object on the grounds that they are being priced 

out; and neighbourhoods are being adversely affected by an influx of short term visitors. 

There are also tax issues and resistance by hotelkeepers who resent the competition. 

 

With this background in mind a recent case from the Turks and Caicos Islands demonstrates 

how one community resisted the activities of owners who let out their property on a short 

term basis similar to an Airbnb letting. 

 

Introduction 

 

A recent Privy Council case (O’Connor (Senior) and others v The Proprietors, Strata Plan 

No. 51 [2017] UKPC 45) has decided to uphold a strata by-law which bans holiday lettings of 

less than one month. 

 

For those unfamiliar with the concept of strata by-laws this is explained at www.nswstrata. 

com.au:  

 

“The concept of strata title, is where people own and have title to individual lots (units or 

apartments) within buildings or complexes. This was originally devised in New South Wales 

in the early 1960s and is actually an Australian innovation in property law that has been 

copied around the globe. 

 

In Strata Title you own your unit or apartment as well as sharing ownership and 

responsibility for ‘common property’ (e.g. foyers, driveways, gardens) through a legal entity 

called the owners corporation - or body corporate, strata company, community title or 

 

https://www.jcpc.uk/cases/docs/jcpc-2016-0027-judgment.pdf
https://www.jcpc.uk/cases/docs/jcpc-2016-0027-judgment.pdf
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community association, depending on your state or territory of residence and the type of 

scheme. 

 

Developments that can exist under strata title can be residential, commercial, retail, 

industrial, mixed use (retail and/or commercial and/or residential), serviced apartments, 

retirement villages, caravan parks and resorts. They can range in size from two lots to over 

700 lots. 

 

The major difference between owning a house and owning a unit or apartment (known as a 

‘lot’) in a strata scheme, is that the external walls, the floor and roof do not usually belong to 

the lot owner. These areas are usually common property and the maintenance and repair of 

these parts of the building is usually the responsibility of the owners corporation. 

 

As it is common property, the lot owner is not able to alter or renovate these areas without 

the permission of the owners corporation. In effect, in most strata schemes, the lot owner 

owns the inside of the unit but not the main structure of the building. Usually the four main 

walls, the ceiling and roof and the floor are common property. The dividing walls within the 

lot (for example, the wall between the kitchen and lounge room), floor coverings such as 

carpet and fixtures such as baths, toilet bowls, bench tops are all the property of the lot 

owner. The key concept to remember is that the lot owner effectively owns the airspace (and 

anything included in the airspace) inside the boundary walls, floor and ceiling of the lot. 

Airspace can also extend to balconies and courtyards.” 

 

Why is the O’Connor decision relevant to Australian Strata Law? 

 

The case was on appeal from the Court of Appeal of the Turks and Caicos Islands. But it is 

highly relevant to Australian Strata Law for two reasons: 

 

1. The law which governs strata title in the Turks and Caicos Islands is an Ordinance 

modelled on the New South Wales Conveyancing (Strata Titles) Act 1961. It contains this 

ban on making a strata by-law which affects an owner’s right to lease their apartment: 

 

“No by-law shall operate to prohibit or restrict the devolution of strata lots or any transfer, 

lease, mortgage or other dealing therewith or to destroy or modify any easement implied or 

created by this Ordinance.” 
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The reason why this ban exists was quoted in the judgment: 

 

“Most states [in Australia] ban by-laws that restrict transfer, leasing or mortgaging of [strata] 

lots, to prevent the problems that existed in relation to company title, namely banks not 

wanting to lend on the security of an apartment if they cannot exercise a power of sale 

quickly and easily.” 

 

2. The Privy Council relied extensively on Australian decisions to find that it was possible for 

strata by-laws to impose reasonable restrictions on the use of an apartment: 

 

“It is clear that statutes prohibiting restrictions on dealing in strata lots do not prevent 

reasonable restrictions on the uses of the property, even though such restrictions may have 

the inevitable effect of restricting the potential market for the property.” 

 

Why did the Privy Council uphold the strata by-law banning holiday lettings? 

 

The strata apartment was unit 102, in the “The Pinnacle”, which is a condominium 

development of 34 residential apartments and associated facilities on Grace Bay Beach, at 

Providenciales, Turks and Caicos Islands. 

 

The by-laws for “The Pinnacle” were created at the time of initial registration in 2005. All 

purchasers acquired their strata lots subject to the by-laws and with knowledge of their 

terms. 

 

The strata by-laws were specific that the apartment was be used: ‘as a private residence of 

the Proprietor or for accommodation of the Proprietor’s guests and visitors’, with the proviso 

that ‘the Proprietor may rent out his Residential Strata Lot provided that in no event shall any 

individual rental be for a period of less than one month.’ 

 

The owners, the O’Connors, had rented out unit 102 to holidaymakers since 2007. They 

ignored the minimum stay requirement in the by-laws. According to traveller reviews, rentals 

for one week were popular and highly recommended (See: Pinnacle Beachfront Turks and 

Caicos Beauty). 

 

The body corporate took legal proceedings to enforce the by-laws. 

https://www.vrbo.com/118159#reviews
https://www.vrbo.com/118159#reviews
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The Privy Council considered that the one month minimum stay requirement was designed 

for the purpose of defining: ‘use as a private residence’: 

 

“The character of the use is clearly affected by the length of occupation. Short-term use by 

holiday-makers is different in kind from longer-term residential use, even if it may be difficult 

to draw a clear dividing line.” 

 

Was the requirement reasonable? This is how the Privy Council concluded the judgment: 

 

“By requiring rentals, and therefore occupation periods, to extend for at least one month, the 

by-law is seeking to ensure the degree of stability which is necessary to maintain the 

character of the residential use. In the Board’s view this is properly regarded as part of a 

legitimate restriction on the use of the strata lot, to ensure that the residential purpose of the 

development is protected. It does not involve an impermissible restriction on leasing contrary 

to [the strata law].” 

 

The Privy Council quoted with approval the Western Australian Court of Appeal decision of 

Byrne v The Owners of Ceresa River Apartments Strata Plan 55597 [2017] WASCA 104. 

 

In that case, the strata by-law provided that: ‘a proprietor of a residential lot may only use his 

lot as a residence’. Leases were permitted, but restricted: no ‘letting agreement, leasing 

agreement or any agreement conferring a right to occupy those lots, for a term of less than 3 

months in any 12 month period’ was allowed. 

 

The Court of Appeal held that the strata by-law was valid. The strata law ban on restricting 

leases did not make the strata by-law invalid because the apartment could be leased for its 

approved use as a “serviced apartment” (for short-stay accommodation) for 3 months in any 

12 month period, and be used as a “settled or usual abode” for the rest of the year. 

 

The Privy Council also quoted with approval the English Court of Appeal decision in Caradon 

District Council v Paton (2001) 33 HLR 34, in which Latham LJ distinguished a holiday use 

from a residential use: 

 

“Both in the ordinary use of the word and in its context it seems to me that a person who is in 

a holiday property for a week or two would not describe that as his or her home. It seems to  

http://decisions.justice.wa.gov.au/supreme/supdcsn.nsf/judgment.xsp?documentId=CAE69DD8BC8EB6544825813900146C2B&action=openDocument
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me that what is required in order to amount to use of a property as a home is a degree of 

permanence, together with the intention that that should be a home, albeit for a relatively 

short period, but not for the purposes of a holiday.” (para 36) 

 

Can the O’Connor decision be used to restrict Airbnb style holiday lettings in strata 

schemes in Australia? 

 

Although the O’Connor decision is not binding upon the Courts and Tribunals in Australia as 

a precedent, it will be able to be referenced to validate strata by-laws which ban short-term 

rentals of less than one month in strata schemes in residential zones for these reasons: 

The Privy Council decision in O’Connor was made by a Board of five Law Lords, who are the 

most senior judges in the UK. They decided on the equivalent of the Australian Strata Law 

and applied the common law. Their judgment must be given considerable weight. 

 

The WA Court of Appeal decision in Byrne must also be given considerable weight. It upheld 

a strata by-law restricting short-stay rentals to no more than 3 months in any 12 month 

period. 

 

The NCAT Tribunal decision in Estens v Owners Corporation SP 11825 [2017] NSWCATCD 

63 must be given very little weight, being a decision made by an Administrative Tribunal, not 

by a Court. The Tribunal struck down a strata by-law which banned the lot being used by its 

occupants on a short-term basis for less than thirty (30) days in a residential strata scheme. 

 

The O’Connor decision means that the Estens decision is now bad law. 

 

It also means that this advisory in the NSW Fair Trading Booklet Strata Living is wrong: 

 

“Strata laws prevent an owners corporation restricting an owner from letting their lot, 

including short-term letting. The only way short- term letting can be restricted is by council 

planning regulations.” (at p. 28) 

 

In the future, Australian Courts and Tribunals will almost certainly apply the O’Connor 

decision to uphold strata by-laws which ban short-stay rentals of less than one month in 

residential strata schemes. This is consistent with the Byrne decision which upheld a strata 

by-law restricting short-stay rentals to a total of 3 months in any period of 12 months. 

https://www.caselaw.nsw.gov.au/decision/59af7330e4b058596cbaa1de
https://www.caselaw.nsw.gov.au/decision/59af7330e4b058596cbaa1de
http://www.fairtrading.nsw.gov.au/pdfs/About_us/Publications/ft045.pdf
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Conclusion 

 

The O’Connor decision is a game changer. With a properly drafted strata by-law, an owners’ 

corporation/body corporate can restrict Airbnb style holiday lettings of whole apartments in 

residential strata buildings by imposing a one month minimum stay requirement. 

 

For the record, the text of the strata by-law in the O’Connor decision was: 

 

“Each Proprietor shall: … 

 

 Not use or permit his Residential Strata Lot to be used other than as a private residence 

of the Proprietor or for accommodation of the Proprietor’s guests and visitors. 

Notwithstanding the foregoing, the Proprietor may rent out his Residential Strata Lot from 

time to time provided that in no event shall any individual rental be for a period of less 

than one month ... 

 Not use or permit to be used the Strata Lot or any part thereof for any illegal or immoral 

purpose, nor for the carrying on of any trade or business other than periodic renting or 

leasing of the Strata Lot in accordance with these by-laws unless such trade or business 

activity has been approved in advance by the Executive Committee in writing, which 

approval may be revoked for cause.” 
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