
ADAM CALDWELL v THOMAS COOK TOUR OPERATIONS LTD (Stockport County 
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Judgment 

 

Deputy District Judge Colvin 

 

1 This is a claim for damages for personal injury arising out of an alleged illness the claimant 

had during a holiday in August 2014 when he stayed with his family at the Aguamarina hotel 

in Menorca. The dates of the trip were 25 August 2014 to 5 September 2014. The matter is 

listed before me today for a fast-track trial. The issue I have to determine is whether there, in 

fact, was an illness and, if so, whether that illness came about as a result of the defendant's 

breach of duty under the Package Holiday and Package Touring Regulations 1992 and/or 

The Supply of Goods and Services Act 1992 and/or The Sale of Goods Act 1990 . 

 

2 I have a sizeable bundle of documents which I have been referred that run to some 231 

pages in length. Within that bundle I have the relevant parties' pleadings. I have a medical 

report from Dr Bunstone who is the claimant's expert, together with the questions that have 

been raised with him and his responses. I have three statements from Adam Caldwell, who 

is the claimant. I have a statement from Jessica Caldwell, who is the claimant's wife. They 

are the statements that are offered on behalf of the claimants. 

 

3 On behalf of the defendants, I have a statement from Gwyneth Holmes, a statement from 

Rebecca White and also a statement from the hotel manager, Mr Adrou Gouerre(?), 

although he has not attended court today. I have also been taken to Trip Advisor reports, 

reports of illness reports and the claimant's medical records also appear within the bundle, 

although I was not taken to those at any stage. 

 

4 There are some issues that are agreed between the parties. It is agreed that this was a 

package holiday within the meaning of the relevant regulations. It is agreed that it was an all-

inclusive holiday and the claimant did, in fact, holiday at that resort in the dates stated. 

Breach of duty is also admitted by the defendants, subject to causation and, if appropriate, 

quantification. 

 

5 What does the court have to determine today? The issues for the court to determine are as 

follows. Firstly, whether, on the balance of probabilities, the claimant did fall ill whilst he was 

on holiday. That very much relies upon whether or not I accept the claimant's evidence in 



relation to that issue. If I do, the second issue is whether that illness was caused by food or 

drink that the claimant ingested whilst at the hotel. If I find, again, that was the case, I have 

to decide if, on balance, the symptoms set out in the report of Dr Bunstone can be attributed 

to the illness and the food or drink consumed in the hotel, I have to go on to assess the 

appropriate quantification of the claim. 

 

6 I heard oral evidence from four separate witnesses. First of all, I heard from the claimant. 

The claimant has produced three statements of evidence that appear, starting at pages 52, 

56 and 62 of the bundle. His position, under cross-examination, was very much along the 

lines of the evidence set out in the witness statements. He told me that he, in fact, arrived on 

25 August 2014. He arrived late. His recollection was that he did not arrive at the hotel until 

teatime, about 5 or 6 o'clock. He had a recollection that the transfer was long, as was check-

in, and the queue at check-in when he arrived at the hotel. He could not recall specifically 

how long he was on the bus for. It was clear from the booking confirmation, which is in the 

bundle, that the flight landed at some 10.45 am, so there would have been some delay 

between that and the 5 or 6 o'clock estimate that the claimant gave. 

 

7 He said in cross-examination that he used the pools. There were four pools. He used them 

every day and he estimated that before he got ill he used them for about 30 minutes. I 

should also say that he was on holiday with his wife and his two children who, at that stage, 

were ten and four years old. It was very much a family holiday. He did not use the small 

child's pool with his youngest son, Leo. Instead, he said, that was something his wife did. He 

echoed what he said in his statement of evidence in relation to that pool at paragraph 16. He 

maintained that pool, there were times when it had faeces in it. He maintained that was not a 

pool that he ever used. He accepted that before he became ill he went to the beach and he 

had a paddle in the sea. 

 

8 He was also asked about an apparent subsequent incident that he had on his return from 

the holiday. He told me that the weekend after he returned from holiday, he had gone to 

Shell Island with his older son who had injured himself whilst playing beach volleyball. He 

also talked about in his statement and under cross-examination that there was a smell of 

sewage whilst walking down the walkway on the way to the beach earlier. 

 

9 He was then asked in some detail specifically about the food that he ate during his stay. 

The claimant's case, of course, being that he became ill at or around the third day of the 

holiday. He said there were essentially two buffet-style restaurants at the hotel. The first, he 

described as a continental-style restaurant. The second, more of a British-style restaurant. 



He was asked on numerous occasions about what he ate in the days leading up to his 

illness. He was very vague about what he ate and where he ate. But he was very specific 

about eating some pink chicken, he thought, on or around 26 August 2014. He was able to 

say or talk about some of the things that he did eat during the holiday. For example, he said 

he remembers eating steak, chicken, eggs and bacon. He also referred to beans but he 

could not really recall much else. As I say, he was very specific about the pink chicken that 

he apparently ate on 26 August 2014. When he was first asked, he said he thought it was at 

lunchtime. He subsequently said he thought it was at dinner. Then he conceded that he 

could not be sure when that pink chicken was eaten. 

 

10 He described the chicken in question as being collected from a buffet-style tray. He thinks 

he collected more than one piece of chicken and he also said that he always looks at this 

food in the normal way before he eats it. On the day in question, he was eating his chicken. 

He said in evidence that initially it looked fine. He ate a piece. It was only when he came to 

cut the chicken, and essentially have the second piece, that he saw the pink section and he 

left the rest of the chicken. 

 

11 That is, by and large, consistent with what he said in his statement of evidence save for a 

little more detail was provided in relation to how he came about to eating the chicken. But, in 

evidence, he said specifically that he did not eat the pink chicken. I took that to mean he did 

not eat the piece of pink chicken that he cut but, of course, he had eaten a piece before that. 

He also accepted in evidence that no other food appeared to be undercooked before he 

became ill or not that he noticed. He also conceded that he did not eat fish and so, perhaps, 

he was not paying much attention to the way that was cooked. 

 

12 He conceded that he did not report the pink chicken incident to anybody and he became 

ill about two days later. His oldest son Owen, who was ten at the time, also became ill and 

apparently neither of them ate at all for a period of about three days. The claimant said 

during that three-day period he was confined to his hotel room. He drank water, Owen 

mostly drank milk and he did not eat. After that he did eat. He ate plain biscuits and he 

referred to a Pot Noodle-type dish that he had on some occasions. They are things his wife 

brought to him because he said he did not leave the hotel room. He did not return to the 

buffet until the last day although his wife and younger child did continue to eat in the buffet. 

 

13 He was asked about what he thought caused his illness. His response was that the 

chicken was the only thing he thought it could have been. He was also asked about whether 

or not there was a branded Thomas Cook desk at the entrance in the reception of the hotel. 



He conceded that there was. His evidence was, in line with his statement of evidence, that 

essentially he left it to his wife to report the incident. His statement of evidence says, at 

paragraph 6: 

 

"My wife tried to speak to our hotel representative quite a few times. They never seemed to 

be at the hotel. Instead, she told me that she discussed it with the hotel receptionist who 

directed her to a pharmacy and she was able to purchase medication." 

 

That is the claimant's case in relation to what steps were taken to report the incident to the 

hotel. He simply relied upon his wife to make a report. 

 

14 He was then taken to a customer satisfaction questionnaire that appeared at pages 71 

and 72 of the bundle. It is also dealt with in his second statement at pages 56, 57 and 58. 

What the claimant says in relation to that customer satisfaction questionnaire is that he has 

no recollection whatsoever of completing the questionnaire and it was only when he recently 

discussed the claim with his son Owen that Owen told him that he remembered, in fact, 

completing the questionnaire. Mr Caldwell has no recollection but the explanation is given at 

paragraphs 4 onwards. I will read out what it says: 

 

"Owen told me that he remembers it was on the flight tray when we boarded the plane. He 

saw there was a chance to win a voucher, so he badgered me into completing it with him. 

We began to fill it in 15. together. When we turned the page, we saw the sheer amount of 

questions. I left Owen to fill it in because I had a younger son Theo climbing all over me. 

Owen also told me that it all looked like too much reading to actually read all the questions, 

so we just filled the answers in." 

 

15 That was the evidence given in the statement of evidence and that was, by and large, the 

evidence given under cross-examination. Mr Caldwell accepted that on the first page, the 

section where the parties are required to fill in their name and address, it is his handwriting. 

In fact, it includes his name, address, telephone number, email address, date of birth. He 

also accepted that some of the form was completed by him at first. The first indication he 

gave to the court was that perhaps the ticks on the form were completed by him and the 

crosses by Owen. He stepped away from that suggestion a little when counsel for the 

defendant took him to questions 15, 16 and 17. He accepted that he had, in fact, written in 

the figures on question 15 and likewise in relation to question 18, which talked about the cost 

of the holiday. 

 



16 He maintained that questionnaire was not completed by him but, he said, by his son who 

was 10 years old. Therefore, the section at question 11, which says, "Were any members of 

your party unwell during this holiday?" "Answer: No" was simply not completed by him. That, 

in short, is the claimant's case. 

 

17 Of course, the claimant relies upon the medical report of Dr Bunstone whose report is at 

page 34 of the bundle together with the part 35 directions and his opinion is, in short, on the 

balance of probabilities, the claimant did, indeed, contract a gastro-intestinal illness while 

saying at the aforementioned hotel. 

 

18 I then heard very shortly from Jessica Caldwell who is the claimant's wife. She was cross-

examined. Safe to say she was not asked any questions. She was simply asked to confirm 

that the contents of her statement were true. What her statement talks about is the lack of 

photographs on the holiday. At no stage in her statement does she give or attempt to give 

any explanation about attempting to report her husband's or son's illness to the hotel, the 

lack of availability of a Thomas Cook rep, going to the pharmacy or the completion of the 

customer satisfaction questionnaire. Her statement is silent in relation to all those issues. 

That was the claimant's evidence. 

 

19 I then heard from Gwyneth Holmes who is a customer insight manager at Thomas Cook. 

Her statement appears at page 68 and 69 of the bundle. Her statement deals with the way in 

which the questionnaires, which are a crucial piece of evidence in this case, are handed out 

to customers. What is said, and was maintained in the cross- examination, is that they are 

handed out to customers on Thomas Cook planes but if a party is not travelling on a Thomas 

Cook plane they will be given to them in the resort. It is accepted under cross-examination 

that she had no way of checking whether these policies were implemented in Menorca. She 

simply could not trust the procedures of the company. She also accepted that it appeared 

that the far right-hand side of the second page of the questionnaire had been cut off 

because they are often given five options: excellent, very good, good, fair, poor. The last of 

those two options are cut off from the report. 

 

20 The relevance of that, of course, was put to her at question 10 on the second page. It is 

said, on behalf of the defendant, that form cannot have been completed on the flight 

because the relevant part of the return flight information is omitted. But, of course, it is 

possible that the claimant or the claimant's son ticked poor in relation to both of those. That 

was put to her. That is a question really that she could not answer but she accepted that the 

right hand side of the form had been cut off. She maintained her position was that this 



questionnaire would have been handed out at the resort and then sent back. In a prescribed 

way, she referred to it as a polylobe(?) back into her department at Thomas Cook. It is 

correct to say that her statement makes no mention of the polylobe but she did give 

reference, under cross-examination. 

 

21 I then heard from Ann Wight who is the senior legal counsel for Thomas Cook and her 

statement appears at page 76 and 77. Her statement deals with illness reports that were 

apparently made between 24 May and 24 October 2014. They are exhibited to the statement 

of evidence. She conceded this was not information that she knew first hand and it was put 

to her under cross-examination there were essentially four links in the chain before that 

information could be confirmed first hand. She confirmed that she put the trust in the people 

within those links and she was satisfied that the information set out in her statement was an 

accurate reflection of the illness report for the relevant period. 

 

22 That, in short, is the evidence I have heard. Of course, I remind myself that this is the 

claimant's case and the burden is on the claimant to prove the case on the balance of 

probabilities. That is what is more likely. I also remind myself that this is an episode that 

occurred over three years ago. The witnesses who come to court are, perhaps, unfamiliar 

with these surroundings, often nervous and they are being asked to give specific evidence 

about what, at the time, could have been or appeared to be trivial matters. I have regard to 

all those issues in coming to the decision that I have. 

 

23 The first issue I had to determine is did Mr Caldwell suffer an illness on the holiday in 

question. In considering this issue, I have to consider carefully the credibility and the 

consistency of the evidence that he gave in court and also in his three written statements. In 

hearing from Mr Caldwell, I found him to be a wholly unimpressive witness and I had 

significant concerns about the accounts that he gave in numerous regards. 

 

24 Firstly, I find it highly improbable that if he had suffered an illness, as alleged, he would 

not have reported it at any stage. This was a family holiday, the cost of which was some 

£1,848.96 for the four of them to travel. I find it inconceivable that if he and his son had been 

confined to a hotel room for a period of eight days that a single report of that incident would 

not have been made to the hotel. The only evidence before the court in relation to attempts 

that had been made is from that of the claimant when he talks at paragraph 6 about what his 

wife tried to do. The statement of Mrs Caldwell, on the other hand, is completely silent in 

relation to that issue. It is also completely silent as to the pink chicken. It is silent in relation 

to the customer satisfaction questionnaire. 



 

25 I find it highly improbable that an incident like that, that was of such disruption to a family 

with young children, would not have been reported. I have young children myself. Had that 

event happened to my family and had been confined to a hotel room not only for the 

claimant but also for his ten-year-old child, one of the first things that would have happened 

is it would have been reported. This was not a trivial incident in which the claimant was 

confined to his room for one day. Even then I would have expected a report. He was 

confined to his room for eight days, as was his son. That is sufficiently serious to merit and 

warrant, in my judgment, a report to the hotel. 

 

26 There is also a significant inconsistency between the pleaded case, the letter of claim, the 

medical report and the statement of evidence that is now relied upon. The letter of claim, 

which appears in the bundle of documents, is a generic document which sets out general 

allegations of negligence against the defendant. It does not, at any stage, specify the pink 

chicken that has been the crux of this case. The closest it comes under the allegations of 

negligence and breach of duty is that it says: 

 

"Supply of goods that were not reasonably fit for the purpose. [It goes on to say] allowed 

bacteria to remain within the food served at your buffet. Allowed the claimant to consume a 

product that was defective by the fact that it was contaminated. Failed to warn the claimant." 

 

27 It does not, at any stage, detail the pink chicken that has been the subject of this claim. In 

fact, details are issued that are not subject to this claim. For example, it says: 

 

"Failed to ensure the hotel pool was kept clean and tested for chlorination. Failed to ensure 

that sewage and waste water was not sprayed around the hotel grounds and on the 

greenery in the hotel grounds." 

 

That is not the claimant's case, although it is certainly not a case that is supported by Dr 

Bunstone. Perhaps that could have been excused in the letter of claim because, of course, 

at that stage the claimant may be hedging his bets in terms of the issue of causation. 

 

28 But, when one looks at the pleaded case, the pleaded case is, in my judgment, similarly 

deficient and generically at no stage does it list the pink chicken that is said to be the cause 

of this illness. 

 



29 Surprisingly, the medical report of Dr Bunstone is also silent on that issue. He talks very 

generally about the food that was consumed by the claimant and does not offer any 

specificity in relation to the food that the claimant apparently said was the cause of his 

illness. In fact, the first time pink chicken was mentioned is in the claimant's statement of 

evidence of 11 July 2017. In my judgment, had the claimant genuinely had these complaints, 

it would have been sufficiently set out, perhaps in the letter of claim but, more importantly, 

the medical report and the pleadings that are before the court. In short, they are not. They 

are not also not dealt with in the reply to the defence which is dated 1 March 2017, so only 

four months before the statement of evidence which I have already dealt with. 

 

30 Then I come on to the customer satisfaction questionnaire. I find, as a matter of fact, that 

document was handed out at the resort as per the evidence of Ms Holmes. The claimant's 

explanation in relation to having no recollection is, in my judgment, quite remarkable. He 

relies instead on a recollection given by his now 13 or 14-year-old son about what apparently 

happened. As I say, I find that explanation quite astonishing. 

 

31 The explanation is also materially at odds with the document itself because it is clear, and 

accepted by the claimant, that he filled in at least part of that document. I find, as a matter of 

fact, that he filled in the entirety of the document because if one looks at the questions, then 

it is clear that the person who completed the form did so having a proper understanding of it, 

and an understanding that perhaps a ten-year-old child may not have. It includes the 

booking reference. It talks about the age of the children travelling, when it was booked, the 

cost of the holiday, if, as is appropriate in some sections of the report, it was not necessary 

to answer the next question, that next question is not answered. 

 

32 It is also compelling, in my judgment, that if one looks at the in-resort service at section 6 

, when one talks about the arrival at the airport the two questions say this, "When you arrive 

at the airport, how would you rate the following: the welcome you receive from staff at the 

airport and the transfer to your holiday accommodation?" Both of those are ticked as "poor". 

They are the only things that are ticked as poor on the entirety of the form. That is 

consistent, in my judgment, with the claimant's version given today that the transfer to the 

hotel was perhaps a long one. The check-in at the hotel was a long one. 

 

33 So, I find on the balance of probabilities that form was completed by the claimant. I find 

that it was not completed on the airplane, as alleged, and the explanation as to why his wife 

did not assist on the plane I find also to be wholly unimpressive. Whilst I accept she may 

have been sitting across the aisle, if one had had the experience that this family had had 



during that holiday, that would have been a very important document because that was the 

opportunity to explain to the tour operator that the holiday was, as Mr Caldwell put it, a 

shambles. This was a holiday that was destroyed. But the explanation given that he simply 

left his wife over the opposite side of the aisle while he let his ten-year-old son complete the 

form is wholly unimpressive. I find, as a matter of fact, in my judgment, that simply did not 

happen. 

 

34 As I have made clear, I find as a matter of fact that the form was completed by the 

claimant. In that form he confirmed categorically that he was not ill. He also rated the 

accommodation and the quality of food, in particular, as being very good. 

 

35 In short, I find that, on the balance of probabilities, this claimant did not suffer an illness 

on the holiday in 2014 as he alleged, as clearly set out in the customer service 

questionnaire. Had he suffered an illness, I would have expected it to have been firstly 

reported in that document. I would have expected it to have been reported to the hotel, 

Thomas Cook and reflected in the forms I have already indicated. There is no reference to 

him reporting his symptoms to his GP when he attends shortly afterwards. I consider all that 

very remarkable especially in circumstances where not only was Mr Caldwell apparently ill 

but also his ten-year-old son. There is, in my judgment, not one piece of evidence to 

corroborate the claimant's version that he is ill during this holiday. Even his own wife's 

statement does not corroborate his version. It is silent on the issue of illness, as I have 

already indicated. It is silent on the issue of the pink chicken and the other deficiencies in it. 

 

36 I also find it surprising that on a family holiday there are no photographs with children 

aged ten and four. I also find it very surprising that Mr Caldwell said to me, in his evidence, 

that he did not swim in the child's pool with his four-year-old child. Those two issues, again, I 

found to be remarkable and cause me to have significant concerns in relation to this 

claimant's credibility. 

 

37 Of course, alleging illness, as the claimant has, is not something that he could have been 

mistaken about. The report questionnaire that I found was completed by the claimant makes 

it clear that no members of the party were unwell during the holiday. Of course, that is not 

the case that has been put before the court. In the circumstances, I find, as I am sure I will 

be invited to do by the defendant, that this is a claim that is fundamentally dishonest. I find 

that for the reasons that I have already given in my judgment because I do not accept that 

this is an individual who was ill on the holiday, as alleged. Had he have been, I would have 

expected it to have been reported. I would have expected to have seen corroborative 



evidence in support. I would have also expected for that report to have been made in a 

customer service questionnaire which was his opportunity to tell Thomas Cook about just 

how bad this holiday had been, not just for him but also for the rest of his family and, in 

particular, Owen. They are the findings that I make in relation to this case. 

 

38 I have not dealt specifically with the evidence of Ms Holmes or Ms White, save to say that 

I found both of their statements to be credible and consistent and their evidence under 

cross-examination to be likewise. 

 

39 On the basis of the findings that I have made, I do not think it is necessary for me to go 

on to deal with the further issues, being the relationship of any gastric illness to the food and 

drink served because, of course, I have found, as a matter of fact, on the balance of 

probabilities, that I am not satisfied that there was such an illness. 

 

40 On the basis of those findings, the claim will be dismissed. I refuse permission to appeal. 

I have made a finding of fact and placed heavy reliance upon a customer questionnaire that I 

found, as a matter of fact, was completed by the claimant. So, on that basis, I refuse 

permission to appeal. 

 

41 Having considered the schedule and having particular regard to the costs incurred by the 

claimant, and the schedule that runs to some almost £26,000, I am satisfied that is a 

reasonable and proportionate amount, having regard to the issues in the case. I am going to 

summarily assess the costs at £8,510.90. 

 

42 The order will read, "(1) Claim dismissed. (2) Claimant to pay defendant's costs by 23 

October summarily assessed in the sum of £8,510.90; the court having made the finding of 

fundamental dishonesty and disapplied qualified one-way cost shifting pursuant to CPR 

44.1(6). (3) Permission to appeal refused." 
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