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DAPHNE JOAN CHELTON v ACROMAS HOLIDAYS LIMITED T/A SAGA 

HOLIDAYS (2016) 

 

Judgment 

 

1. This is an action brought by Mrs. Chelton against Acromas Holidays Limited (“Saga”) 

arising out of personal injuries that she sustained on 26 September 2013 in the course of a 

river cruise package holiday provided by Saga. 

 

2. On that date, whilst travelling on a vessel named The Douro Princess on the Douro River 

in Portugal, Mrs. Chelton was injured by a sliding door or doors closing on her whilst she 

was in the course of passing through them. As a result Mrs. Chelton suffered a wound to 

her forehead and a fracture of her left kneecap. Details of the injuries sustained are set out 

in the report of Mr. Paul Porter, a consultant orthopaedic surgeon. 

 

3. Mrs. Chelton, who was aged 79 at the date of the accident, was travelling with her 

husband, Captain Chelton, on the cruise package holiday pursuant to a contract made with 

Saga on 5 July 2013. The holiday was a package holiday with the meaning of the Package 

Travel, Package Holidays and Package Tours Regulations (1992). By virtue of Regulation 

15(2) Saga was liable to Mrs. Chelton for the proper performance of the obligations under 

the contract, and liable for any damage to her caused by the improper performance of the 

contract, whether that improper performance was by Saga itself or by the immediate 

supplier (which in this case was the operator of the Douro Princess). 

 

4. Clause 8 of the contractual terms provided: 

 

“8. Responsibility for your holiday 

Saga Holidays is responsible for the proper performance of the contract. We will 

not be liable for any failure or improper performance where reasonable skill and 

care has been exercised or where such failure and improper performance is 

a) attributable to you …; 
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b) attributable to a third party unconnected with the provision of your holiday 

and is unforeseeable or unavoidable; 

c) due to an event which Saga or our suppliers, even with all due care, could not 

foresee or forestall.” 

 

5. It was common ground between the parties that a) the contract contained an implied term 

that reasonable care and skill would be exercised in the provision of services under the 

contract, such term being implied pursuant to Section 13 of the Supply of  Goods and 

Services 1982,  b) that the burden was on Mrs. Chelton to establish that the accident was 

caused by a failure to use reasonable care and skill on the part of Saga or its supplier, and 

c) that in determining whether there had or had not been such a failure the relevant safety 

regulations and standards were the relevant Portuguese regulations and standards and not 

the United Kingdom standards. 

 

6. I heard evidence from Mrs. Chelton, Captain Chelton, and Mrs. Kenway, who was the 

Saga representative on board the cruise. Whilst their recollections differed as to the 

precise details of how the accident occurred, each was plainly seeking to give as best they 

could their honest recollection of how the accident occurred. 

 

7. Mrs. Chelton and Captain Chelton described how, a few days before the 26 September, 

when Captain Chelton was passing through the same set of sliding doors the left hand 

door suddenly closed knocking him off balance. I was initially somewhat sceptical about 

this evidence, it appearing to me to be inherently unlikely that the same door or doors 

would have malfunctioned twice in the course of a few days whilst being used being used 

by Mrs. and Captain Chelton, but without there being any reports of malfunctions when 

used by other passengers. However, having heard their evidence in relation to this earlier 

incident I am satisfied that it took place. Unfortunately neither Mrs. Chelton nor her 

husband took the step of reporting this incident either to Mrs. Kenway or to any other 

person involved in the running of the ship. 

 

8. On 26 September Mrs. Chelton, together with her husband, were returning from an 

excursion around Oporto. Having disembarked from the coach they needed to proceed 

from the Sun Deck to the Main Deck in order to return to their cabin. To do so they 

needed to proceed down some stairs and through sliding doors into the reception area.  
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9. There were two matching sets of stairs and sliding doors on either side of the ship. In 

order to avoid a queue that was developing on the starboard side, Mrs. Chelton together 

with her husband passed across the Sun Deck to the port side and down the stairs on port 

side. According to their evidence Mrs. Chelton went down the stairs first, in front of her 

husband, and then, immediately in front of Captain Chelton, started to proceed through 

the sliding doors situated on the port side. Those doors were controlled, as is usual, by a 

sensor and opened in the usual way. However as Mrs. Chelton proceeded through the 

doors the left hand door suddenly closed on Mrs. Chelton, knocking her to the floor and 

causing the injuries that I have referred to. According to their evidence only the left hand 

door closed suddenly, and the right hand door remained open. 

 

10. Mrs. Kenway was in the reception area when the accident occurred. Her recollection of 

what occurred was slightly different, although not in a respect that I think is significant. 

Her recollection was that Captain Chelton preceded Mrs. Chelton through the doors, and 

that whilst Mrs. Chelton was following her husband through the doors both doors closed 

on Mrs. Chelton, trapping her between them, and causing her to fall. 

 

11. What is important to my mind is that Mrs. Kenway confirms that Mrs. Chelton was 

injured when the sliding doors closed when they should not have done as a result, it 

seems likely, of some form of defect or problem with the sensor. Whether the precise 

detail of the accident is, as Mrs. Chelton and her husband say, that just the left hand door 

closed, or, as Mrs. Kenway says, both doors closed on Mrs. Chelton does not appear to 

me to be material. On either account of events there was serious malfunctioning of the 

sliding doors which should not, if they had been operating properly, have closed at all 

whilst Mrs. Chelton was walking through them. 

 

12. If the difference in recollections does matter then I prefer the accounts given by Mrs. 

Chelton and her husband to the recollection of Mrs. Kenway. It appears from Mrs. 

Kenway’s statement that she was probably facing the other set of sliding doors and, as 

such, she would not have had as good a view of what precisely occurred as Mrs. Chelton 

and Captain Chelton. I accept that it is likely that Mrs. Chelton was passing diagonally 

through the doors when the accident happened, that line being the most direct route to the 

stairs from the reception down to her cabin. Again though, this does not appear to me to 
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matter. The sliding doors should have operated properly regardless of what angle of travel 

was used by the person passing through them. 

 

13. My conclusion from the accident itself and the evidence of the incident a few days 

previously involving Captain Chelton is that on the date of the accident the sliding doors 

in question were suffering from an intermittent fault which caused them to malfunction 

by suddenly closing (or the left hand door suddenly closing) when they should not have 

done. 

 

14. There is no evidence of such a fault having occurred whilst the doors were being used by 

other passengers (although it may have done) or of such a fault or similar problems with 

the doors being reported to either Saga or the operators of the ship. 

 

15. The only evidence relating to a prior fault (other than the incident involving Captain 

Shelton a few days before the accident which was not reported) came from Mrs. Kenway. 

She said that in the course of numerous previous cruises on the ship she had not had any 

reason to believe that there was a problem with the sliding doors. However “on several 

occasions on this particular cruise I had to wave my hand in front of the sensor as it was 

slow to react, however both sets of doors worked in this way. I did not think they were 

faulty or dangerous in any way; rather they were slower to react than other doors we had 

come across on the tour, such as the doors to a lift we used at the hotel in Salamanca”. In 

her oral evidence Mrs. Kenway explained that at the time she had put the slow reaction of 

the doors down to her height (5 feet 2 inches) and that she did not think that she had 

identified a fault. She said that if she had thought there was a fault with the doors she 

would have reported it. Mrs. Kenway appeared to me to be giving an honest account of 

what occurred and I accept her evidence in relation to this point. 

16. As part of Saga’s case the statement of Mr. Americano, the Chief Engineer of the ship, 

was put in under the Civil Evidence Act. Whilst this statement is notable for its very brief 

and sketchy nature, it (together with documents produced by Saga) appears to show that 

the operators of the ship had in place with a company called Besam, which supplies and 

maintains sliding doors, a longstanding maintenance contract which involved Besam 

inspecting and maintaining the sliding doors on a quarterly basis. The last inspection of 

the doors had been on 21 June, on which date no problems had been reported. There had 

been no problems with the doors reported to the operators. 
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17. As part of Mrs. Chelton’s case the expert report of Mr. Dias on Portuguese law was put 

in, which was answered by a report by Dr. Goncalves on behalf of Saga. The reports 

principally dealt not with Portuguese regulations governing the operation of sliding doors, 

or local standards or practice relating to the maintenance of such doors, but with the 

provisions of substantive Portuguese law laying down the circumstances in which, if 

Portuguese law applied, an injured party was entitled to a remedy. The experts agreed that 

there were no safety or other regulations directly applicable to the maintenance of sliding 

doors, and their reports contained no evidence of any relevant local custom or practice of 

maintenance of such doors. 

 

18. I now turn to the way the case was put on behalf of Mrs. Chelton. It was argued by Mr. 

Hawkins on her behalf that, whilst accepting that he bore the burden of showing a failure 

to use reasonable skill and care on the part of Saga or its supplier, he had discharged that 

burden, because, as I understood his argument, a) the evidence of Mrs. Kenway and the 

circumstances of the accident itself together with the prior incident involving Captain 

Chelton, established that there was a fault with the sliding doors on the day in question 

and previously, b) I should infer from the existence of that defect that there had been a 

want of care on the part of the operators in maintaining the sliding doors, c) the evidence 

adduced by Saga as to the maintenance of the doors in the form of the statement from Mr. 

Americano was unsatisfactory and should be given no weight, d) the inference to be 

drawn from the defect in the sliding doors together with the lack of any satisfactory 

evidence of maintenance established negligence, and e) there was evidence of a relevant 

local standard that had been breached in that the expert evidence established that Article 

493 of the Portuguese Civil Code required the operator to exercise “a duty of vigilance” 

over the doors. 

 

19.  Whilst I have considerable sympathy for Mrs. Chelton in relation to the injuries that were 

caused to her by a malfunctioning piece of equipment over which she had no control I am 

unable to accept these submissions. 

 

20. I accept the first point made by Mr. Hawkins, and agree that the evidence establishes that 

on the day in question and previously the sliding doors were defective in that the sensor 

was not working as it should have done. 
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21. However it does not appear to me that the existence of the defect per se leads to an 

inference that there had been an unreasonable or careless failure to maintain the sliding 

doors. There is no evidence as the precise nature or cause of the defect, or as to when 

precisely it arose, that could lead one to infer from the defect itself that it was necessarily 

caused by a lack of maintenance. The defect might have been caused by a recent failure 

of a part within the doors or sensor, which would have occurred regardless of the 

maintenance regime. 

 

 

22. I accept some of the criticisms of the evidence of Mr. Americano that were made by Mr. 

Hawkins. It is strikingly brief. But I also find that that evidence, together with the other 

documentary evidence, does establish that there was a quarterly maintenance routine in 

place, that the sliding doors had been inspected and maintained on 21 June 2013 on which 

date there were no apparent problems, and that no problems with the doors had been 

reported to the operator of the ship prior to the date of the accident.  

 

23. It follows that I reject Mr. Hawkins’ submission that I should infer a failure to use 

reasonable care on the part of the operators of the ship from the existence of the defect 

itself when taken together with the available evidence as to maintenance. 

 

24. So far as the maintenance regime itself is concerned, there is no evidence that that regime 

breached any local regulatory requirement, or that there was any local custom or practice 

which would have involved more frequent maintenance. 

 

25. Mr. Hawkins sought to rely on Article 493 of the Portuguese Civil Code which provides: 

 

“1. Those who have in their domain movable or immovable property, with a duty of 

vigilance over it, … , are responsible for the damages that the thing … cause, unless they 

prove that there was no fault on their part or that the damages would have occurred even 

if there was no fault of them” 

 

26. It was submitted that “the duty of vigilance” was a “local standard” for the purpose of 

applying the well-established principle referred to by Tomlinson LJ in Lougheed v. On 
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the Beach Limited [2014] EWCA Civ 1538, at (5). Mr. Hawkins went on to suggest that 

the operators had failed to comply with that “duty of vigilance”. 

 

27. I consider that submission to be misconceived. The local standards referred to in the cases 

since Wilson v. Best Travel Limited [1993] 1 AER 353 are standards or customary 

practice (or regulations) that relate directly to the circumstances that gave rise to the 

accident in question. Such local standards inform and help the English Court in relation to 

the question of whether the local supplier acted reasonably in the context in which he 

operated. 

 

28. In contrast Article 493 of the Portuguese Civil Code is, as I understand it, a provision of 

substantive Portuguese law which lays down the test or tests for when a party causing 

damage will be held liable to compensate an injured party. 

 

29. The test of liability under Portuguese law is irrelevant to the question that I have to 

answer, namely whether, applying English law, the operator did or did not use reasonable 

skill and care.  

 

30. It follows that even if, as appears to be the case, pursuant to Article 493 the operators did 

have some form of “duty of vigilance” over the sliding doors (and also over all other 

moveable and immoveable property of the operators) that does not assist Mrs. Chelton. 

 

31. I would add that if I am wrong that Article 493 is irrelevant, its existence and application 

does not lead to the conclusion there was any failure to exercise reasonable care and skill 

on the part of the operators. Even assuming that the operators were under such a duty, in 

my judgment that duty was fulfilled in circumstances where they had in place a quarterly 

maintenance program and there were no prior reports of problems with the doors. 

 

32. Nor, if hindsight is excluded, do I think that Mrs. Kenway can be said to have acted 

carelessly in not reporting the fact that on this cruise she sometimes had to wave her hand 

in front of the sliding doors (and similarly in front of another set of doors) in order to 

trigger them to open. Whilst, with the benefit of hindsight, the difficulties that she 

encountered in triggering the doors to open may (or may not) have been related to the 

defect that caused the accident, she did not consider those difficulties to constitute a 

defect and could not reasonably have been expected to foresee a quite different kind of 
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problem arising, namely a malfunction leading to a passenger being injured by the sudden 

and unexpected closing of the doors. As such an argument that there was a failure on the 

part of a representative of Saga itself does not succeed. 

 

33. In those circumstances the Claim must be dismissed. 

 

34. In case this matter proceeds further I should briefly record that had I found in favour of 

the Claimant on liability I would have found her to be entitled to £15,500 as special 

damages (which figure was agreed by the parties), together with £24,000 as general 

damages. Those damages would then have been reduced to the extent of any contributory 

negligence. 

 

35. I would have made a finding that the Claimant’s damages should be reduced by 25% on 

the basis that there was contributory negligence on her part in failing to report to Saga or 

to the operators the incident involving her husband a few days prior to the accident, and 

in continuing to use the doors in question when she should have realised that they were 

potentially dangerous given that she had not reported the defect. 


