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[The quality of the recording was poor throughout.  The transcriber has endeavoured
to provide as accurate a transcript as possible.]

JUDGMENT

MR RECORDER MARSDEN:

1. This is a claim for damages for personal injury and consequential loss arising out of an 
incident when the Claimant slipped over in a shower room owned by the Defendant.  I 
will deal firstly with the undisputed facts.

2. During the student vacations, the London School of Economics and Politic Science 
provides accommodation for a charge for members of the public in order to raise 
money for works of renovation and improvement.  Two such people were the 
Claimant, Ms Karen O’Rafferty, and her friend and then work colleague, Jessica 
Grouse.  Those two ladies lived in Dublin and came to London to attend a day 
conference on 19th September 2012.  They had decided to go to show and have a few 
drinks in the evening.  So they took some holiday time and stayed in London that night 
at the LSE hostel (or halls of residence) in High Holborn.  As the Claimant said, it was 
budget accommodation and she had no expectation of great luxury. But as Mr 
Nowland for the Claimant put it, and the Defendant’s witnesses agree, that was no 
reason, of course, for a compromise on safety.

3. One document in the agreed bundle raises the possibility of alcohol involvement in the 
events of the following morning.  That has not been pursued by the Defendant and I 
make it clear that I wholly discount it.  It plays no part in my thoughts or reasoning at 
all.

4. On the following morning, the Claimant got up rather late. She knew, she told me, that 
she was due to quit her room by 11.00am and she took a shower at about 10.40am.  
She shared a room with her friend and had the events which I am about to recount not 
happened, her friend would have taken a shower after she, the Claimant, had done so. 
As befits accommodation designed for students, there are no facilities en suite.  There 
is a communal shower which, on this occasion, was serving the needs of six people, 
including the Claimant and Ms Grouse.  I find it is likely that all, or at least a majority 
of the others, had used the shower room first.

5. The Claimant took her towel from her room, entered the shower room, which was 
small, and hung the towel on the rail on the back of the door.  The room is divided , in 
that at the far end of it there is the door giving access into the shower and the shower 
tray itself.  Having so entered, she then removed her pyjamas and placed them on the 
floor inside the now closed door where, she said, the floor was dry.  The section of 
floor in front of the shower was wet.  It is important to recount what the Claimant said 
in her oral evidence about that.  She said it had “some dampness, it was not flooded, 
there were no large pools of water”.  The Claimant entered the shower without 
incident.  After her shower, she opened the doors.  These have been described as 
concertina doors but which I find from the photographs to have been two hinged 
panels which correctly would be known as bi-fold doors.  The shower tray had a lip on 
it designed to protect from water spillage and was itself higher than the floor of the 
room.  So the Claimant had to step slightly down.  Her right foot then slipped , as did 
her left foot which was still in the shower tray.  She then fell and was injured.  Her cry 
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was heard by Ms Grouse who, on entering the shower room, did not see the towel on 
the back of the door and realised that to help her friend up she would have to dry her 
arms.  So Ms Grouse went back to their room and fetched another towel, and then 
dried her friend and managed to help her up.

6. On those facts, the Claimant now sues the Defendant for damages for personal injuries 
and consequential loss and I am asked to try issues of liability alone.  Clearly, the 
Claimant was injured, albeit to an extent that I do not need to investigate.  The incident 
would have been distressing and I have no doubt seriously affected the Claimant’s 
enjoyment of what should have been a pleasant short holiday and her memories of 
what was otherwise a happy occasion.  For those reasons, of course, one starts with 
considerable sympathy for the Claimant’s experience.  However, my task is not to 
express sympathy, although I do so, but to decide whether this incident attracts 
financial compensation because the Defendant is at fault.  I am rightly reminded by 
Mr Woodhouse for the Defendant that accidents can happen without fault and that an 
organisation such as the Defendant which is an occupier for the purposes of the 
Occupiers Liability Act 1957 is not an insurer who guarantees a Claimant against any 
accident.  At this stage, I turn to set out the statutory framework.

7. By the terms of the Occupiers Liability Act 1957, section 1(1):

“1. Preliminary

(1) The rules enacted by the two next following sections shall have 
effect, in place of the rules of the common law, to regulate the 
duty which an occupier of premises owes to his visitors in 
respect of dangers due to the state of the premises or to things 
done or omitted to be done on them...

2. Extent of occupier’s ordinary duty

(1) An occupier of premises owes the same duty, the ‘common duty 
of care’... [and then it continues with an exception which does 
not apply in this case].

(2) The common duty of care is a duty to take such care as in all the 
circumstances of the case is reasonable to see that the visitor 
will be reasonably safe in using the premises for the purposes 
for which he is invited or permitted by the occupier to be there.”

Interpolating, Mr Woodhouse draws my attention to the fact that the concept of 
reasonableness is introduced twice in that subsection.  Then subsection 3 goes on to 
say:

“ (3) The circumstances relevant for the present purpose include the 
degree of care, and of want of care, which would ordinarily be 
looked for in such a visitor...”

8. Citing from the Defendant’s skeleton argument, at 2.2:

“The occupier’s duty is not strict being twice qualified by the principle of 
reasonableness.”



Apple Transcription Limited 3 2143-4638-1/skl
0845 604 5642 

A

B

C

D

E

F

G

H

9. All of that is common ground between Counsel and Mr Nowland on behalf of the 
Claimant accepts that the allegations of breach of contract and negligence add nothing
to this case.  

10. I have so far dealt with facts that are undisputed.  I now turn to those that are in 
dispute.  Central to the Claimant’s case is an allegation that a towelling bath mat ought 
to have been provided, that in the shower room it was not provided and that had it 
been, the Claimant would not have fallen.  The Defendant, whilst disputing that a bath 
mat was essential, say that they have a system of installing bath mats in shower rooms.  
They say that they were changed twice a week f or students in term time but once a 
week when paying guests were using the room.  I have been referred to documentation 
prepared in-house by the Defendant at page 269 of the bundle which sets out that 
system and there was unchallenged evidence of the implementation of that practice.  

11. At one point in his argument, counsel for the Claimant suggested that the Defendant
was not able to prove the implementation of that practice without the production of 
checklists from the people doing the domestic work to demonstrate that each bath mat 
had been placed in the shower.  I think this country would grind to a halt if everybody 
had to produce written evidence of everything they do or somebody has to stand 
behind the worker to log everything he did.  I, for my part, will not say that the 
production of such written evidence was necessary to satisfy me, as I am satisfied, of 
the fact that the Defendant had this policy during vacations and implemented it.

12. The Defendant says that, after the accident, two people checked the shower room, one 
of whom was the witness, Ms Nandra.  She saw the towelling mat over the door rail;
that is the top of the door’s shower assembly, on the right-hand side.  The Claimant’s 
case, of course, is that no bath mat was provided at all.  So I have to decide whether, 
on the balance of probabilities, a mat was present for use but the Claimant failed to use 
it.

13. I repeat that the Defendant says that it has no obligation to provide a mat anyway and
described it as being something which had a cosmetic or aesthetic virtue. In other 
words it gave the impression of greater care towards their guests and made perhaps 
their guests feel more cossetted in some way, as I understand the use of the expression
‘cosmetic and aesthetic’.  Nothing in my finding, apart from whether the mat was 
present, prejudges that issue of law, namely that the mat was necessary.  However, 
because it is so central to the Claimant’s case, I think I must decide this factual point 
before going into the matters of law relating to its necessity.

14. For the Claimant, Mr Nowland makes these points.  First, the mat would have been 
obvious if it had been there.  It would, he says, have been readily visible to anyone 
using the bi-fold doors.  I think he puts it too high to say that the mat would have
interfered with their opening but he says it would have been difficult to miss the mat 
while opening the doors.  Second, he says if the mat were there, there would have been 
no reason for the Claimant not to use it if, as I find to be the case, others had used the 
shower room and left the floor wet.  Thirdly, he says Ms Grouse did not see the mat.  
Indeed, he says she went back and after the accident looked in and saw no mat.  What 
he is there quoting is paragraph 14 of the evidence of Ms Grouse at page 66 of the 
bundle:
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“After putting Karen in the room, I went back to the shower to see what 
had happened and noticed that there were no mats down to prevent her 
slipping.  Karen later confirmed that this is what had happened.”

Fourth, says Mr Nowland, she would have immediately reported the mat missing when 
describing the circumstances of the accident.  So would she have been likely to blame 
the absence of a mat if there had been one there because the falsity of the report would 
have been immediately discovered?  It was, of course, not suggested to the Claimant
that she was lying, merely that she was mistaken.

15. On the Defendant’s side, Ms Nandra says that she saw the mat in position at the top of 
the towel rail having been sent there by Mr Lawrence, an employee o f the LSE, who 
had heard from the Claimant’s own lips her account of the incident.  He heard her 
blame it on the absence of a mat and dispatched Ms Nandra and another lady to look 
and see.  Again, it was not suggested to Ms Nandra that she was lying, merely that she 
was mistaken.  Mr Nowland has also raised for my consideration at least the possibility 
that the mat might have been placed there in the interval after the accident and before 
Ms Nandra went to the shower cubicle.

16. The Claimant, Ms Nandra, and indeed Ms Grouse gave their evidence clearly and were 
obviously trying to assist me.  I detected in the evidence of none of the witnesses on 
either side any exaggeration or tendency to fight their corner, nor was it suggested to 
Ms Nandra that she had falsified her evidence to protect others from repercussions.  
Unfortunately for the Claimant, if it can be said that the Claimant’s evidence is 
supported by a contemporaneous record at page 140 of the bundle, exactly the same 
can be said for Ms Nandra’s evidence because the same document bears testimony to a 
change of mind by Mr Lawrence once he had heard both sides of the account.  To 
explain that point, I should quote from page 140 because under the entry, “What was 
the injured party doing at the time of the accident?” Mr Lawrence had originally 
written, “Shower.  No shower mat.  Slipped stepping out.”   Then, he told me, after he 
had had the report of Ms Nandra, the words “no shower mat” were crossed out, an 
asterisk placed by it, and the words added, “Shower mat was on top of shower above.”

17. One might, of course, want to be critical of the way in which that change was made 
and say it would have been more helpful for the account on each side to be placed in it 
without crossings out, but Mr Lawrence was doing what he thought was the best way 
of recording both versions of this event.  So, on any view, my decision on this point is 
a finely balanced evidential decision looking at the evidence of the three, on the face of 
it, unimpeachable witnesses and written evidence which goes both ways.  

18. Evidence of some importance is contained is Ms Nandra’s witness statement at page 
71 of the bundle and in paragraph 24:

“Sonia and I went up to flat [inaudible]1 and I recall being with Sonia 
when she saw one of the cleaners and asked whether the shower opposite 
917 had been cleaned.  The cleaner told us that she had not yet done the 
showers as they were still cleaning the rooms.  We then went to check the 
shower and when we opened the door, I noted that a towelling shower 
mat was draped over the concertina shower door on the right-hand side.  

                                                
1 Trial bundle not available to Recorder when transcript approved
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The empty rooms would have been cleaned first followed by the shower 
rooms/toilets.  These would have been the last to be cleaned.”

19. I bear in mind, of course, that this is hearsay evidence from the cleaners but it was not 
challenged that Ms Nandra was told this.  Is it likely to be true?  In other words, is it 
likely to be true that the shower rooms had not yet been cleaned and the new day’s 
towel put there?  In my view, yes, for the obvious rea son that if guests did not vacate 
the rooms until as late as 11.00am, it is more likely than not that by the time 
Ms Nandra was sent off to check the truth of the Claimant’s complaint to Mr Lawrence 
about the absence of the towel, the showers would not yet have been reached by the 
cleaners.  Of course, in making the finding I bear in mind all the evidence about 
timescales and Mr Nowland’s submissions about them.  

20. It would, of course, be possible but, in my judgment, completely simplistic to say we 
here have two witnesses saying one thing and one witness saying another and therefore 
the Claimant wins.  In my view, it would be equally impermissible and intellectually a 
somewhat dishonest process of reasoning to say that because all witnesses were telling 
the truth that, in some way, therefore Ms Nandra saw a new day’s towel placed after 
the accident.  It is not my task to struggle to reconcile conflicting testimony by
inventing unlikely facts to make all testimonies equally acceptable.  In my judgment, it 
is less likely and therefore improbable that a new day’s mat is what Ms Nandra saw.  I 
discount that superficially attractive solution to the conflict in testimony because even 
if the Claimant did not complain for 25 minutes and took 30 minutes to explain or 
complain to Mr Lawrence, and Ms Nandra’s trip was after all that was concluded, I 
have no reason to doubt that the system was to clean the rooms first and then the 
showers.  So it is, as I said, inherently unlikely that Ms Nandra saw a new mat.

21. No reason has been given to me to suppose that Ms Nandra is lying.  Her evidence is, 
as I say, borne out by the change to page 140 and, of course, Mr Lawrence told me that 
she had so recorded at the time.  Can I safely reject the clear evidence of the Claimant
and Ms Grouse to the contrary?  Here I find it intrinsically unlikely that any of the four 
previous users of the shower, assuming they all showered before the Claimant, which 
is likely, made off with the mat.  These were not students.  Mr Nowland made the 
point to me that mats might have more of a tendency to go walkabouts with students 
than with paying guests.  Students might take them for other purposes, such as 
cleaning their bicycle chains or polishing their guitars but people paying for a night’s 
accommodation would not be likely to remove the mats.  So I find that it is more likely 
that the mat was sodden by then and that each user hung it up where they found it, over 
the doors.  

22. In approaching that conclusion, I bear in mind Mr Nowland’s criticism of Mr 
Lawrence’s typewritten report as it appears at page 142.  He had been given a 
photograph which showed a towel hanging up on the left-hand side of the shower 
doors and he said at the end of his report: 

“Below is a picture of the shower and where the shower mat was 
located.”

In cross-examination, Mr Nowland said to him:
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“Well, according to your witnesses it was on the right-hand side and not 
the left-hand side.  So your report cannot be right.”

23. I think that when that report was prepared, what Mr Lawrence had in mind was that he 
had had it reported to him that the mat had been placed over the shower.  I do not think 
the significance of left or right had occurred to him at that time, and it only assumed 
the importance that it assumed in cross-examination as to whether Ms Nandra had 
indeed said to him what he claimed.  So page 142 does not help me in assessing the 
evidence of Ms Nandra against that of the Claimant and Ms Grouse.

24. Can the evidence be reconciled by a finding that the Claimant and Ms Grouse simply 
missed the mat?  I have reached the conclusion that it can be.  Ms Grouse says that 
they each planned to have a shower and 20 minutes was very little time for each of 
them to shower, change into their clothes and, in fact, to vacate their room.  The 
Claimant admitted in cross-examination that the risks of the floor, with the limited 
amount of water on it that she described, without a mat did not occur to her as she 
entered the shower.  I conclude that in her understandable haste to have a quick shower 
before allowing her friend in, she did not think of using the mat, she did not look for 
one, and did not see one.  Of course, after the accident she was in no state to 
investigate further.  I do not doubt the genuineness of her complaint about the absence 
of her mat.  My conclusion is simply that having fallen because (as she reasoned) there 
was no mat, she was wrongly convinced that there was none.

25. Ms Grouse was cross-examined.  She told me by video link (from Australia where she 
now lives) that she opened the door to the room, which is hinged on the right-hand
side, that she would not necessarily have seen the mat and, on entering the room, of 
course her concern would be her friend who was on the floor.  She fairly admitted in 
cross-examination that there was a possibility that she had missed the mat.  Having 
made that concession, she was not asked (by either defence Counsel in cross-
examination, for obvious tactical reasons), or in re-examination by the Claimant’s 
Counsel about paragraph 14 of her witness statement which I have previously quoted.  
I cannot find that paragraph a conclusive statement in support of the Claimant’s case 
because what that statement actually says is:

“After putting Karen in the room, I went back to the shower to see what 
had happened and noticed that there were no mats down to prevent her 
slipping.”

The issue is not whether there were ‘no mats down’ but whether there was a mat ‘up’,
and it does not tell me that she made a thorough search and that there was no mat 
anywhere in the room.

26. So having an unenviable task of deciding on this conflicting evidence of who is right 
and who is wrong, and after carrying out a very careful assessment and reflecting 
about the matter with I hope all the care this case demands overnight, I conclude that I 
prefer the Defendant’s case and that the mat was provided and not used.

27. As Mr Woodhouse submitted, the Claimant’s case really seems to have resolved into 
that single allegation.  So if the Claimant fails to prove the want of a mat, and indeed 
the Defendant proves its presence as it does, some might say that is the end of the case.  
In my view, it is not and it is necessary for me to say more for three reasons.  First, the 
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parties have raised these other issues, there has been extensive argument about them,
and they are entitled to known my findings.  Secondly, however remote that possibility 
might be, any tribunal must admit to the theoretical possibility that its finding of fact 
might be overturned on appeal as perverse or in some other way impeachable, without
displaying any lack of confidence in its findings.  Thirdly, there is a risk that I might 
be doing an injustice to counsel for the Claimant’s case by suggesting that all his eggs 
are in one basket labelled ‘no mat’.  Certainly, his Skeleton Argument, and I am 
referring here particularly to paragraphs and 13 and 14, seem to be consistent with a 
case which is pinned to one allegation alone.  In closing, I asked him whether his 
allegations on breach of statutory duty were each freestanding, so that absent the bath 
mat allegation, he was still saying there were breaches of the common duty of care.  
He told me that the other allegations were cumulative and I should bear them in mind 
in considering whether, in all the circumstances, the common duty of care had be en 
breached by the failure to provide a bath mat.   So it appeared he came in a full circle 
back to the bath mat allegation.

28. Let me assume for the sake of the argument that all the allegations in para graph 12 of 
the Particulars of Claim remain to be considered both severally and jointly.  I will read 
them in turn.  Paragraph 12.1 says:

“Causing, permitting or suffering the shower to be, or to become, or to 
remain a danger or a trap to users of the same.”

29. This was a completely standard shower room.  There was nothing special about it and 
some water was inevitable in a communal shower.  The amount of water on the floor 
was visible to the Claimant and she did see it.  So I do not regard this as a trap in any 
reasonable sense of the word.  A trap is something unexpected and hidden in the sense 
that it is not where somebody’s eyes are likely to be, hence the line of authorit ies such 
as Ward v Tesco Stores Ltd [1976] 1 WLR 810 - people’s eyes are on the shelves and 
they are not on the floor.  This was nothing of the sort and I reject the description of 
the condition of the shower as a trap.

30. I have already dealt with 12.2.  So far as 12.3 is conc erned, that is an allegation of
failing to install grab handles and rails particularly in the light of a relatively high ste p 
down from the shower tray.  I do not think there was a relatively high step down . It is 
the same for all ground floor showers, save perhaps those where sometimes a shower 
tray is let into the screed.  It seems to me that this shower tray was an entirely standard 
specification, with an inevitable lip to retain water, and so there was no ‘relatively high 
step down’ at all.  There was, in this shower room, little space and there would have 
been a possibility for the user to steady him or herself on the walls or on the entrance 
to the shower itself.  Grab handles would, in my judgment, have been most unusual in 
a situation such as this.  I cannot close my mind to my own experience and so take 
judicial notice of it, and therefore I decline to make a finding that grab handles would 
be necessary, which if it were true in this case, would open the flood gates to impose 
that obligation in many hundreds of thousands of premises all over the country whi ch 
presently do not have them.

31. However, if I were wrong in that, and this want of grab rails were material, the 
allegation would fail anyway on the issue of causation.  In my judgment, the accident 
happened because, as I find, the Claimant was not holding on to a door, or the frame, 
or walls, and suddenly fell.  She had no time to grab anything.  She did not tell me that 
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if there had been a grab rail she would have used it and if there had been a grab rail, I 
doubt that she would have used it.  When I say “doubt” I mean that, on the balance of 
probabilities, I do not find it would have been used and she would not have had time to 
grab it because the accident happened so quickly.  I bear in mind that she was 48 at the 
time of the accident and having no infirmities, I think had a grab rail been present, she 
would have done exactly the same as she actually did and the accident would not have 
been avoided.  She would have stepped out into the middle of the floor to reach the 
towel rail and the accident then occurred in any event.

32. Paragraph 12.4 is an allegation that the Defendant failed to carry out any or any 
adequate risk assessment of the shower room and associated facilities.  As 
Mr Woodhouse says, that allegation seems to have strayed in from an
employer/employee case relating to statutory regulations which have no presence in 
this case.  Indeed, the absence of a risk assessment is only another way of saying ‘you 
have not discharged your common duty of care because you have not assessed the risk 
adequately’.  There is no obligation under the Occupiers’ Liability Act to engage in 
any formulaic written risk assessment (if that is what is meant), nor is there any 
obligation to do other than satisfy the common duty of care which involves addressing 
one’s mind to the risk.  Of course, the Defendant says, “We have, because we have 
chosen to install a slip resistant floor.”  In connection then with this allegation of a 
failure to carry out a risk assessment, I adopt the words used in paragraph 57 of the 
judgment of Lord Justice McCombe in the case of Edwards v London Borough of 
Sutton [2016] EWCA Civ 1005 in which the learned judge said:

“On the facts of this case likewise, I do not see what a formal assessment 
would have produced (if anything at all) beyond a statement of the 
obvious, namely that this was a bridge with low parapets over water; 
persons not exercising proper care might fall off.  I do not see how such 
a statement would have led to steps being taken that would have 
prevented or lessened the possibility of Mr Edwards’ accident 
occurring.”

33. So far as paragraph 12.5 is concerned, that is, an allegation of failing to reduce the risk 
of slipping to the lowest level reasonably practicable, that is not the statutory test, as 
counsel for the Claimant now accepts.  It is a higher hurdle for a Defendant to 
surmount in employee/employer cases.

34. So far as 12.6 is concerned, failing to ensure that a safe and suitable floor surface was 
installed in the shower room, the allegation from the Claimant is that the floor surface 
was very slippery.  That seems, in my judgment, to be a backward reasoning.  I find 
that this was a slip resistant surface and it was designed for bathroom and similar use.  
I have seen photographs of a far better quality than those in the trial bundle which 
show a vinyl or similar substance with embedded gritty material in it.  I have been 
taken through the history of refurbishment of these shower rooms from time to time 
and I am satisfied that at the relevant time, slip resistant material was fitted and that it 
was later that it was the subject of an upgrade or at least a refurbishment.  I find it 
impossible to accept that the surface would on any refurbishment have been any less 
slip resistant than that that was previously in place; that possibility seems to me to be 
highly implausible.
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35. Mr Nowland says to me ‘how slip resistant was it because the Defendant cannot be 
certain which particular type of material was fitted?’  I do not find it is necessary for 
me to know precisely what type of slip-resistant material was used.  It is true that the 
district judge refused permission for anybody to call expert evidence relating to that 
matter and there was no appeal on this decision by either party.  So we are left with the 
evidence which appears at page 161 onwards in my bundle which allows me to 
conclude that some suitable slip resistant material was used.

36. Paragraphs 12.7 and 12.8 I can take together, and that is failing to provide a towel rail 
or hooks within reach of the shower cubicle.  It is said that this forced the Claimant to 
step out of the shower before being able to reach her towel.  If the floor was, as I find, 
reasonably safe in the sense that it was safe for the minimal risk that I shall in due 
course find there to be, then putting a towel rail in the position where a person might 
step wet onto the floor cannot be a breach of duty. 

37. So far as 12.9 is concerned, that is an allegation of failing to warn the Claimant as to 
the risk of slipping.  The problem about that allegation is that there is no evidence from 
the Claimant to suggest that if she had seen a written warning she would have done 
anything different. Here, again, I refer to the judgment in the case of London Borough 
of Sutton there referring to paragraph 28 of the judgment to the decision in the case 
Cotton v Derbyshire Dales DC (CA, unreported) 10 June 1994 . The Court of Appeal 
cited with approbation the words of Lord Justice Kennedy in that unreported decision:

“...it is unnecessary to warn an adult of sound mind that it is dange rous 
to go near the edge of an obvious cliff.”

In other words, it is unnecessary to warn people of a self-evident matter.

38. I turn to the issues of law between the parties and I agree with Mr Woodhouse that it is 
really fundamental to the Claimant’s case that she must satisfy me that a slip-resistant
floor was not in itself sufficient. Indeed, I think from the Claimant’s Skeleton 
Argument that is how the Claimant herself puts the matter.  Her case is being put on 
the basis that this floor was slippery and therefore deficient but, in my view, there is 
simply no evidence of this.  Slip resistant surfaces can, of course, wear down over a 
period of time and therefore have to be replaced.  In my judgment, the Claimant’s case 
amounts to assuming that which has to be proved – that is, assuming that from the fact 
of an accident that it must have been a very slippery surface.

39. Mr Nowland refers to the Defence and, in particular, the allegations of contributory 
negligence in paragraph 8.  He says that it is the Defendant’s case that mats were 
always used and so the absence of previous accidents over the years proves nothing.  I 
disagree.  I think the absence of previous incidents proves a great deal in this case.  I 
think it proves that the surface was a safe surface.  I say that because, in my judgment, 
it is inherently unlikely that everybody on each previous occasion, particularly in a
student body, have always have used mats.  I would think there will have been many, 
many occasions when people have stepped on to the shower room floor when it was 
wet and without a mat, and without incident, thereby proving its normal, reliable non-
slip quality.

40. I have been referred to a first instance decision of His Honour Judge Armitage QC in a 
case called Roebuck v Stockport Metropolitan Borough Council.  It is not in any sense 
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binding upon me but I would apply it if I thought that the judgment contained good 
common sense and, in my judgment, it does.  At paragraph 21 of the judgment, in 
which the learned judge was dealing with quarry tiles laid in a lobby in 1959, he said:

“There is no evidence that anyone had had an accident in this lobby 
comparable to the Claimant’s accident in all of that time.  There is no 
evidence that, before the Claimant had her accident, anyone had seen fit 
to complain either about the non-slip characteristics of this floor, or the 
materials that were being put on the tiles from time to time, or that 
anybody had thought it right to draw to the Defendant’s attention to the 
desirability, if not actually need, to have a mat for people to dry their feet 
on once they came in off the street.”

41. He went on to say in paragraph 24:

“...although I have accepted that the floor was probably wet to a certain 
extent at the time as a result or people walking water in or dripping from 
their clothing or other items, it does not seem to me, in the face of the
absence of complaint and in the face of the absence of other evidence of 
accidents, that a single slip by an individual on the tiled floor leads to the 
conclusion that that floor was not reasonably safe.  On the contrary, it 
rather seems to me that the evidence of time tends to show quite strongly 
that, in general terms, this particular quarry tiled floor is reasonably, if 
not absolutely, safe.”

I make the same finding in respect of this shower floor.

42. What happened here was, in my judgment, sheer bad luck, a combination of forces and 
the direction the Claimant stepped out.  She did not think it in any sense unusual and, 
in most cases, it would not have resulted in an accident.  It happened on this single 
occasion to have overcome the natural slip resistance of the floor.  For that reason, it is 
a very sad accident but the task of such surfaces is, of course, to reduce risk not to 
remove it completely.  

43. In cross-examination relating to the need for mats, Mr Nowland on behalf of the 
Claimant put to the witnesses that a slip resistant floor would not eliminate the risk but 
only reduce it, and they agreed with him on that.  Quite so, said Mr Woodhouse, but 
the Claimant revealed by those questions that they are putting the case much too high 
and significantly extending the common duty of care by suggesting that the Defendant
had a duty to eliminate risk.  I agree with Mr Woodhouse in that submission.  The 
Defendant has no duty to eliminate every foreseeable risk.  The Defendant prays in aid 
the code of practice produced by the Universities UK/Guild HE which is in the bundle 
at page 167.  Page 178 of that document shows that the code of practice expected of 
the LSE and similar organisations was to install slip resistant flooring in bathr oom, 
toilet, and shower areas - for our purposes, no more than that - and the Defendant says, 
“How can we be found guilty of breach of common duty of care if we are adopting a 
code of practice by a national organisation of that sort with all the resources of their 
experience and past practice to draw on?”  Similarly, the Claimant relies on the 
obligation which emerged from the Visit England document which was added to the 
bundle at a later stage.
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44. Here it is said the risk is obvious and clear to any person, whether prudent or not. 
Everyone knows that stepping wet onto a wet floor is something which requires care.  
So, as Mr Woodhouse puts it boldly and in a double negative, the Defendant has not 
“done nothing.”  It has addressed risk.  It has addressed it reasonably by installing a 
slip resistant floor in accordance with the national code of conduct and knowing what 
is required of them.  So, he says, even if I had found that they had failed to provide a 
mat, his client would still escape liability.  

45. Undoubtedly, in the reported decisions which have been placed before me, one finds 
clear support for the argument that the absence of previous incident is relative to the 
extent of the risk and therefore a balancing exercise that a prudent Defendant must 
carry out.  Here, Mr Woodhouse referred to the numbers of students and other guests 
using the shower rooms and says that this is powerful evidence that a slip resistant 
floor is a reasonable and sufficient precaution.  I agree with him.  In my view, the 
proposition advanced by the Claimant would mean that all establishments of this sort 
had to provide mats and it would be an unsustainable argument: a precaution which I 
think is simply not justified by the minimal risk of slipping.  I do not find there are 
special features that take this case beyond the general proposition which is borne out 
by a remark from the case of Tedstone v Bourne Leisure Ltd (t/a Thoresby Hall Hotel 
& Spa) [2008] EWCA Civ 654 in the Court of Appeal.  In paragraph 11 of that 
judgment, Lord Justice May said:

“In the present case the area where Mrs Tedstone fell was an area which 
had non-slip tiles.  There will, of course, be water from time to time 
around a swimming pool and around a Jacuzzi, most often when people 
get out of the pool or the Jacuzzi and water drips off them. But of course 
in those circumstances the quantity of water will not be as great as that 
which Mrs Goodwin described. Generally speaking, non-slip tiles should 
be regarded as sufficient for dealing with water of an occasional nature 
sufficiently dealt with by drainage or removal. No criticism is made in 
the present proceedings of the nature of the tiles around this swimming 
pool and Jacuzzi and in this case, where no criticism is made of the tiles, 
it was a question of having a sufficient system to deal wi th excessive 
water in places where water was to be expected.”

46. First of all, Mr Nowland says that is an obiter dictum and it is not part of the ratio 
decidendi or the principle of law established in the case.  I think he is wrong about that 
but it does not matter, because the words are words of wise guidance which I would 
adopt whatever their theoretical status.  Mr Nowland also says if the court were there
dealing with water on an occasional nature, sufficiently dealt with by draining or 
removal, then that is not the case here.  However, if one reads on, I think what the 
learned judge was referring to was the situation where there was excessive water and 
there would need to be either drainage or removal: whereas here, the water was 
“dampness” in the words of the Claimant, or certainly the sort of water that would 
expect in small quantities from others using a shower. So I do not think that that takes 
this case out of the general description that is there being referred to by Lord Justice 
May.

47. However, I must not shirk Mr Nowland’s efforts and all his submissions.  They were 
valid efforts to persuade me that he had an answer to any conceivable ‘floodgate’
consequence.  He says, “I am not suggesting that in all cases it is necessary to provide 
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bath mats.” He is saying that the requirement to provide bath mats arose on the 
special facts of this case and he relied on four matters in closing.  Firstly, he said that 
the towel was on the door.  So somebody had to step out of the shower and on to the 
shower room floor in order to pick up the towel.  This, in my judgment, is a circular 
argument.  We are addressing whether a non-slip floor without a mat is reasonably safe 
and therefore ex hypothesi - a matter of inevitable argument- the Claimant must be 
standing there outside the shower on the shower room floor. So the fact that she stands
there cannot make a safe floor with a non-slip surface unsafe. That proves the fallacy 
of that first point.  Secondly, he says there is no hand rail.  If, as I find, the risk is so 
minimal that a mat is not required to discharge a common duty of care, the absence of 
a hand rail does not increase that risk.  Thirdly, he says we have got the problem of the 
stepping down.  There was extensive discussion between him and me in argument as to 
the way in which somebody might step down on to the ball of their foot , and I accept 
that that is probably the likely mechanism for what happened in this case.  However, in 
my judgment, there is nothing unusual about this shower.  There is nothing to sugge st 
that it was a type of manoeuvre or mechanism which was more likely than the vast run 
of cases to increase the risk of a slip-resistant surface doing its job.  Lastly, he referred 
to the possibility of a residue of soap. That, it seems to me, is not an argument which is 
distinctive to this case, but, in any event, there is absolutely no evidence that this lady 
had a shower had left a soap residue on her feet.

48. I return therefore to the general point.  There is here, in the absence of previous 
accidents, strong evidence that the precaution taken in this case of installing a slip-
resistant floor was sufficient.  The Claimant got into the shower uneventfully.  I accept 
the Defendant’s view that it is only if I find that there is something inherently 
dangerous about the floor that further steps might be required under the Occupiers’ 
Liability Act.

49. I should, in fairness to the arguments put before me return for a final time to the 
judgment in the case of London Borough of Sutton.  At paragraph 42, having warned 
of the importance of the introduction of the sections by terms of section 1, the learned 
lord justice said:

“42. ...while I am prepared to assume that there was objectively a 
‘danger’ arising from the state of the premises in this respect here, 
does this mean that, in order to discharge the common duty of care, 
arising from that objective possibility of danger, no such bridges 
must be left open to visitors or must not be left open to visitors 
without guard rails or express warnings?  In my judgment, the 
answer to this question is a clear ‘no’.

43. The reason for this answer lies, I think, in two well recognised 
principles of law.  First, there is the proper treatment in law of the 
concept of risk.  Secondly, occupiers of land are not under a duty to 
protect, or even to warn, against obvious dangers.  Both these 
propositions appear in the speeches in Tomlinson’s case.”

50. At paragraph 44, citing the speech of Lord Hobhouse in the Tomlinson case, this is a 
case of a risk of drowning, the words appear:
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“It is a fallacy to say that because drowning is a serious matter there is 
therefore a serious risk of drowning.  In truth the risk of a drowning was 
very low indeed and there had never actually been one and the accident 
suffered by the Claimant was unique.”

51. I apply those words equally to the present case and I say that this is the first and only 
incident of slipping on this slip resistant service which I find to have occurred, proving 
in itself that the risk was minimal indeed.  Citing paragraph 80 of Tomlinson’s case,
again the words appear:

“...in my view, it was objectively so small a risk as not to trigger section 
1(1) of the 1984 Act [I interpolate that that was the relevant Act in that 
case] otherwise every injury would suffice because it must imply the 
existence of some risk.  However, and probably more importantly, the 
degree of risk is central to the assessment of what reasonably should be 
expected of the occupier and what would be a reasonable response to the 
existence of that degree of risk. The response should be appropriate and 
proportionate to both the degree of risk and the seriousness of the 
outcome at risk. If the risk of serious injury is so slight and remote that it 
is highly unlikely ever to materialise, it may well be that it is not 
reasonable to expect the occupier to take any steps to protect anyone 
against it. The law does not require disproportionate or unreasonable 
responses.”

52. Here, I would not be doing justice to the arguments of the Claimant’s counsel if I do 
not recognise that he prayed in aid throughout the whole of this case the fact that 
Mr Lawrence in recommending what should happen in the future, at page 141 of the 
bundle, said in answer to, “Please give details of action taken to prevent recurrence of 
accident”:

“Spoke to housekeeping to ensure bath mats are placed in every 
bathroom.  Considering putting signage up in the bathroom.”

53. He also prayed in aid a claims handler’s letter in which the claims handler seemed to 
proceed on the basis that bath mats were necessary.  I am not bound by those 
statements of opinion.  It is a matter for my judgment not those witnesses or the 
authors of that letter and going back to the words in Tomlinson:

“The response should be appropriate and proportionate to both the 
degree of risk and the seriousness of the outcome at risk.  If the risk of 
serious injury is so slight and remote that it is highly unlikely ever to 
materialise, it may well be that it is not reasonable to expect the occupier 
to take any steps to protect anyone against it.”

54. I reach this conclusion.  First, I have said, I think, the risk was very small indeed.  That 
risk was properly addressed by the installation of slip-resistant flooring which could 
not obviate any conceivable risk but plainly here had done its job in all save this 
incident. I think that it accords with the Code of Practice which, borne of long 
experience, considered that that was a sufficient step for universities and higher 
education authorities to take to protect those using their facilities. So I could not 
possibly move the law further in the direction of Claimants by concluding that there 
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was a duty in this case, which there would be in all other cases, to provide bath mats.  
However, of course, I have found that one was provided in any event.  So, for those 
two distinct reasons, the claim fails.

55. It is right for me to mention two other matters.  First of all, during the course of 
argument I raised the questions of whether or not section 2(4) of the statute was 
relevant in this case because of the use of independent contractors to carry out the 
tasks of putting in mats.  Mr Woodhouse tells me that he had considered whether or 
not to plead that matter and decided not to do so.  Mr Nowland says that it is not open 
to the Defendant to climb on the judicial coat-tails because the allegation is unpleaded.  
Mr Woodhouse disclaimed any intention of doing so and asks me not to found any part 
of my judgment on that matter and I therefore put it completely to one side and express 
no view on it.  I see that there is some difficulty in b eing satisfied about the word 
“maintenance” and whether the words which appear in the statute apply to the present 
set of circumstances and I am told that there is no case law that would assist on that.

56. Secondly, there is the issue of contributory negligence.  If, as I have found a slip-
resistant surface is sufficient to guard against all but the truly minimal risk, risks so 
minimal that no further steps would need to be taken, it would be inconsistent with my 
finding to say that the Claimant was contributorily negligent - that is, negligent for her 
own safety by failing to use a mat (that I find to have been provided) or indeed to fetch 
a hand towel from the bedroom, if one had not been provided.  Such mats are proven 
to have been provided.

57. So having said that the mats are not necessary, it would be inconsistent of me to find 
that the Claimant was contributorily negligent if I had found the other way by failing 
to use the mat provided or fetching a hand towel.  However, suppose another court 
were to disagree with my assessment of the risk, then I would still have remained of 
the view that this is an all or nothing case.  In those circumstances, the true cause of an 
action would have been the Claimant’s failure to use the mat provided and she would 
have caused the accident herself.  However, in my judgment, that hypothetical 
conclusion is unnecessary.  I think this accident was a freak accident .  That will be 
cold comfort for the Claimant. But it was, in my judgment, her pure bad luck for which 
no one was to blame, that is neither the Defendant nor herself.  For all those reasons, 
the claim is therefore dismissed.

[Judgment ends]
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