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Judgment 

 

Mr. Justice Parker: 

 

1 This claim arises out of an accident which occurred on 17 September 2009 during the 

course of a package holiday provided by the defendant, Tui UK Limited, to the claimant, Mr. 

Craig Hurley. At the time of the accident, the claimant slid down a water slide at the 

Tropicana Grand Azure Hotel, (“the hotel”), and water park in Sharm el Sheikh in Egypt, 

where he and his family were accommodated as part of the package. He sustained serious 

injuries as a consequence of the accident, in particular, a broken neck and head wound.  

 

2 Turning to the applicable law, the claimant's cause of action is in contract. Clause 6 of the 

defendant's booking conditions provides in effect that the services supplied pursuant to the 

holiday contract would be provided to a reasonable standard to be assessed by reference to 

the local and national laws and regulations of the country in which they were provided.  

 

3 The holiday contract was governed by the Package Travel, Package Holidays and 

Package Tours Regulations 1992, (“the regulations”). Underregulation 15.1, the defendant, 

as the other party to the contract, is liable to the claimant, as the consumer, for the proper 

performance of obligations under the contract, irrespective of whether such obligations were 

to be performed by the defendant or by other suppliers of services, that is, the hotel in the 

present context.  

 

4 The regulations do not impose strict liability but rather an obligation to exercise reasonable 

skill and care in the provision of the services and facilities forming part of the holiday contract 

– see Hone v Going Places Leisure Travel Limited, [2001] EWCA Civ.947.  

 

5 English law applies to the establishment of negligence. The applicable standard however 

is in principle the local one — see in particular Wilson v Best Travel, [1993] All ER 353 and 

Codd v Thompson Tour Operations Limited, Court of Appeal judgment, 7 July 2000. 

 

6 The burden of proving the nature and breach of the local standard is on the claimant: see 

First Choice Holidays v Holden, reported in Lawtel, 14 September 2006 , and Goldbourne v 

Balkan Holidays Limited & Aor. [2010] EWCA Civ. 372  
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7 Wilson has been refined and clarified in Evans v Kosmar Villa Holidays Limited 2007, 

[EWCA] Civ. and in Goldbourne , but nothing in the present case turns upon the further 

observations of the Court of Appeal in those cases.  

 

8 Turning to the basic facts, Mr. Hurley went to the beach with his family, that is, his wife, six 

year old daughter and brother in law on the morning of 17 September 2009. In the afternoon 

they decided to go to the hotel's water slide. His daughter went down the slide and Mr. 

Hurley followed. The slide in question was made by Sweden Hydrosport AB, (“Hydrosport”), 

a Swedish company. Hydrosport has designed and installed water slides since 1980. Their 

water slides have been installed in more than 30 countries throughout Europe, North Africa, 

the Middle East and the Far East. Hydrosport first introduced water slides in Egypt in 1988, 

supplying hotels, leisure parks and water parks.  

 

9 Swedtrade is the distributor of Hydrosport's products in Egypt. Swedtrade supplied the 

relevant black hole water slide to the hotel in late 2004. The black hole is a covered water 

slide with black colour inside and light inlets at certain points. It is a Hydrosport Type 1000 

with an average inclination between 13 per cent and 20 per cent, excluding the final part. 

The user can achieve an average speed of 10 metres per second and a maximum speed of 

14 metres per second under standard operating conditions.  

 

10 There was a safety notice at the bottom of the slide which gave clear depictions of the 

two basic positions which were permitted to the slide user, namely face forward with the 

arms tucked into the body or lying back with the arms straight over the head. The user was 

not permitted to enter, or at any point to travel down, the slide head first. Mr. Hurley was well 

aware of the permitted and prohibited user positions at the relevant time. Children over the 

age of six were allowed to use the slide and, as I have noted, Mr. Hurley's daughter did so.  

 

11 It was not permitted for more than one user to travel down the slide at the same time. 

There were arrangements designed to have in place at all times two attendants, one at the 

top of the slide and one of the bottom, the one at the top to ensure that the user entered the 

slide in a permitted position and the one at the bottom to signal to his co-worker when it was 

safe for the user to enter the slide without risk of collision with the preceding user, either in 

the slide itself or in the pool. It is not in dispute that on the day in question there was an 

attendant at the top of the slide.  

 

12 In summary, the claimant's case is that he entered the slide and took up his position in 

the permitted way, feet first and with his arms on his chest. He thought that the water in the 



slide was travelling faster than on previous occasions and that he was travelling down the 

slide at a faster pace than on previous occasions. He believed that, as he reached the final 

turn in the slide just before the exit phase, he struck his head on the inside of the slide and 

then, after exiting the slide, hit his head on the bottom of the pool.  

 

13 Mr. Hurley gave evidence providing an account in accordance with the above summary. 

However, as a result of the immediate effects of the accident, he frankly accepted that he no 

longer had a clear recollection of what happened after he had entered the slide, although he 

said that he had no plan when he entered the slide to exit head first.  

 

14 In those circumstances, I am not able to treat as reliable his proffered recollection of 

hitting his head in the slide shortly before exiting, particularly as that recollection could not 

obviously be supported obviously by any eye witness or by any other relevant evidence.  

 

15 In cross-examination, he was asked about the siting of the head wound to the left front 

part of his head and it was put to him that the siting of the wound was more consistent with 

his having exited the slide head first and then striking his head in the pool after exiting. 

Although he did not remember his exiting the slide, he did agree that the scenario put to him 

was a likely one.  

 

16 His wife, Mrs. Hurley, also gave evidence but she was unable to assist on this particular 

issue because, although present at the poolside, she was occupied in watching that her 

daughter safely exited the slide and came safely away from the exit to the slide. She did not 

therefore see her husband exit the slide. Mrs. Hurley did not see any attendant at the bottom 

of the slide and photos were produced purporting to show that at other times no attendant 

could be seen at the bottom of the slide.  

 

17 In the light of other evidence however, I am not confident that the photos show the whole 

of the relevant area but, in any event, whether or not there was a second attendant at the 

bottom of the slide does not at the end of the day materially assist the resolution of this 

claim.  

 

18 Mr. Hurley, supported by Mrs. Hurley, also said in evidence that he had not used the slide 

on the morning of 17 September 2009 and that on no previous occasion had he exited the 

slide head first.  

 



19 Against the claimant's case, I must consider the following facts that in my judgment were 

established by the defendant's evidence. First, the type of water slide in question is made by 

a reputable manufacturer. It is made in conformity with carefully delineated European safety 

standards intended to ensure that if users, including quite young children, use the slide in 

accordance with the permitted positions they are not at significant risk of injury. Such slides 

have been used for many years in numerous countries for literally millions of rides without 

apparent mishap.  

 

20 I accept the evidence of Mr. Nader Abdelmalek, a director of Swedtrade, which is the 

distributor of Hydrosport's products in Egypt as already noted, that this particular black hole 

slide was installed at the hotel under the supervision of a Hydrosport technician. He 

indicated that the slides could last for over 20 years and little maintenance was required.  

 

21 There was no evidence that the slide had been modified in any way and in particular the 

water flow rate was set to the manufacturer's guidelines and could not be altered. Secondly, 

this particular slide had been used extensively over many years for countless rides, again 

without mishap. The slide was routinely checked every day before use and was specifically 

checked on the day of the accident, as corroborated by production of the relevant document 

recording the action taken to check the slide before use. Furthermore, on the day in 

question, a very large number of guests at the hotel used the slide without any problem, as 

explained in evidence by Miss Susan Smith who at the time was the regional manager for 

quality for the Tropicana Group's hotels, including the hotel where Mr. Hurley and his family 

were on holiday. Miss Smith also said that, after the accident to Mr. Hurley, the engineering 

department of the hotel thoroughly inspected and checked the slide. No defects were found 

and the slide was continued in extensive operation as it had been extensively operated 

before the accident, again without apparent mishap.  

 

22 I was invited to discount that evidence because no written report or reports have been 

produced to corroborate that any engineering check had taken place. However, Miss Smith 

was firm in her evidence and I find it wholly implausible that a large hotel of the present type 

with a manager specifically charged with quality duties, offering at the time holidays to many 

British customers, having the advantage of a significant engineering department, conscious 

both of its potential liability and loss of reputation, would not have checked the slide in the 

light of the serious injury to Mr. Hurley.  

 

23 Mr. Abdelmalek, to whom I have referred, said in oral evidence that he had himself 

inspected the slide about two days after the accident, that is, on 19 or 20 September 2009, 



and found that everything was in good order. He had not mentioned this matter in his written 

statement and the claimant was caught somewhat by surprise in that respect.  

 

24 In my view, the director of Hydrosport's distributor in Egypt could reasonably have been 

expected to be concerned about a Hydrosport product just associated with a serious 

accident to a hotel customer and his evidence does give some support to the other evidence 

justifying the conclusion that after the accident no defect was, on competent inspection, 

found in the slide.  

 

25 There is no evidence that the slide was changed in any material way following the 

accident. That is of some significance because, on 21 May 2014, for the purpose of these 

proceedings, Dr. Hesham Shalaby prepared for the defendant an engineering report on the 

slide. For that purpose, he carried out a site visit and then provided a very thorough study. 

He noted that the slide was made in conformity with the European Standard EN1069 and 

was safe. The water flow rate was sufficient to ensure that the user travelled at a safe speed 

providing smooth sliding for the user without pushing the user. In particular, he said this:  

 

“The claimant mentioned that he was flipped upside down inside the water slide due to its 

unsuitable design. We performed all necessary inspections and calculations to ensure that 

the water slide is correctly designed. We calculated values of body, maximum linear velocity, 

maximum angular velocity, maximum linear acceleration, maximum centrifugal acceleration 

and maximum centrifugal force are within allowable range and do not allow the user to flip 

upside down inside the water slide.”  

 

26 Later in the report, he added:  

 

“I had personally practised the water slide more than once to ensure that the slide is 

constructed to prevent the user to spin or flip upside down. Flip upside down occurs when 

the user enters the slide with head first or if the user intentionally stopped inside the slide 

and voluntarily flipped upside down.”  

 

27 That expert assessment accorded with the evidence of Mr. Abdelmalek, who stated that it 

was not possible for a user to be spun involuntarily in the chute and become disorientated. 

He said that, when you ride feet first, it is impossible to involuntarily change the riding 

position. There was simply no evidence to contradict that conclusion. Indeed, it practically 

speaks for itself because it is barely conceivable that the European Standard concerned, 



among other matters, with safety would permit on the market a water slide that could well be 

used by children to be capable of spinning a user to travel and exit head first.  

 

28 In the light of those proven facts, I conclude that on the day of the accident there was no 

flaw in the design, construction or condition of the slide that would have posed any 

significant risk to the safety of any user of the slide, including any child over six years of age, 

provided that the user observed one of the two basic permitted travelling positions. In 

particular, there was no risk that a user who was travelling in a permitted way would be 

flipped so that he or she exited head first. There was however an obvious risk to any user 

who chose at any point to travel down the slide and then exit it head first.  

 

29 In my judgment therefore, it is an inescapable conclusion from these primary facts that 

Mr. Hurley did at some point in his descent voluntarily turn himself to travel head first down 

the slide and then exit it head first. There was an issue as to whether Mr. Hurley had exited 

head first on a previous occasion of use. It is unnecessary for me to resolve that issue. 

There was also some evidence that on previous occasions, contrary to permitted use, users 

were allowed to travel more than one at a time and at inadequate intervals.  

 

30 However, as can be seen, I have focused on the evidence directly bearing upon the 

occasion of the accident to reach the conclusion mentioned above. I have of course taken 

account of Mr. Hurley's evidence, including his statement that he had no plan on entering the 

slide to travel down or to exit the slide head first. However, as I have said, he himself had no 

clear recollection of the immediate circumstances of the accident and I am not able to 

escape the conclusion that more probably than not, for whatever reason, he did choose on 

this last occasion to alter his position at some point during the course of his descent so that 

he travelled head first for at least the final part of the descent and exited the slide headfirst.  

 

31 In doing so, he created an obvious risk and it is accepted properly by his counsel that, on 

that basis, the defendant cannot be liable for his injury. I should add finally that the claimant 

relied on the doctrine of res ipsa loquitur. In my judgment, that doctrine has no application in 

this case. The doctrine is restricted to cases where, in the ordinary course of events, no 

injury would have been sustained by a claimant unless the defendant had been negligent.  

 

32 In this case, as the facts demonstrate, a user of the slide could be expected to expose 

himself to a significant and obvious risk of injury and to be injured as a result of such 

exposure even if the slide was, in all material respects, safe for use and the defendant had 



been in no way negligent, namely in the case where the user had himself chosen to travel 

down the slide and to exit head first.  

 

33 For those reasons therefore, I dismiss this claim.  
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