
 

 

 

  

[2018] TLQ 27 

 

FIRST CLASS SEAT PURCHASED WITH AIR MILES DOWNGRADED TO BUSINESS 

CLASS. CLAIM FOR DAMAGES REFUSED. 

 

Tasman Tam 

 

Travel litigation is scarce in Hong Kong, but a recent case1 heard in the Small Claim Tribunal 

(“Tribunal”)2 attracted the attention of local media and the travel industry. It involved Cathay 

Pacific Airways (“CX”), the flag carrier of Hong Kong. 

 

Since judgment was made ex tempore after the hearing, and unreported, one can only 

discern the facts and the Tribunal Adjudicator’s reasoning as reported in the media. 

 

Facts and judgment 

 

The Claimant lady, on purchasing a round-trip business class ticket from Hong Kong to New 

York, upgraded it to first class by redeeming 60,000 Asia Miles points. On her return flight, 

after the plane had taken off, her first-class seat malfunctioned and could not lie flat. CX then 

“downgraded” her and reseated her in the business class cabin. 

 

She made an application to the Tribunal. Her case was that, by upgrading to first class she 

expected a lie-flat bed with the highest degree of privacy and sound insulation for this long-

haul flight, rather than its in-flight meal or other peripheral services or facilities. 

 

However, instead of claiming general damages representing her loss or damage suffered by 

being refused a first-class seat (i.e. expectation damages), or the wasted Asia Miles points 

from Asia Miles Limited (“AML”) and/or CX, she asked for damages in the sum of 

  

                                           
1
  Case no. SCTC 21841/2017 

2
  The Hong Kong equivalent of the Small Claims Track in the UK. No legal representation is allowed. The 

jurisdictional claim limit is HK$50,000 
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HK$81,0003, being the price difference between a first class and a business class single-trip 

ticket from New York to Hong Kong, assessed on the day of her return flight.  

 

CX’s defence was two-fold. First, the Claimant had been provided with all first-class quality 

services (e.g. in-flight meal, blankets) except a lie-flat bed and its associated characteristics. 

Second, the Claimant’s calculation was arbitrary, because the price of first class tickets 

fluctuates and there are varying upgrade restrictions for different flights. 

 

Deputy Adjudicator Mr. Simon Ho dismissed the claim with costs. It was held that, the 

Claimant suffered no monetary loss because she redeemed her upgrade by Asia Miles 

points. There was neither evidence as to the monetary value of the wasted Asia Miles points 

to redeem her first-class seat, nor evidence of conversion rates between Asia Miles points 

and Hong Kong Dollars. 

 

Further, the Adjudicator found that the Claimant’s true loss was the loss or damage suffered 

by loss of enjoyment of first class services or facilities. Yet, it was not particularised in her 

claim form. Even if there was such a plea, it was difficult to quantify the value of a first-class 

seat, and to assess the extent of loss or damage, in the absence of sufficient evidence from 

the Claimant. 

 

Dismissal of the claim is undeniably a correct decision, especially due to the fatal flaws in the 

pleadings and evidence of the Claimant. Yet, the basis of the adjudicator’s decision is plainly 

wrong. This article examines the incorrectness from two perspectives: non-existence of 

cause of action, and misapplication of the rules on how to assess damages. 

 

  

                                           
3
  The Claimant abandoned part of her claim and pursued it only up to the jurisdictional limit 
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No cause of action: exclusivity of the Montreal Convention4 

 

The Montreal Convention, by virtue of section 2A and schedule 4 of the Carriage by Air 

Ordinance (Cap 500), is the governing regime for any international carriage by air between 

United States and Hong Kong. 

 

It is widely accepted in most jurisdictions that, by virtue of Article 29, the Montreal 

Convention exclusively creates, and exhausts, all available causes of action against a carrier 

arising out of international carriage by air. There is no remedy, whether under common law 

or other regime for damages, except as expressly provided for in the convention: Joshua 

Ong v Malaysian Airline System [2008] 3 HKLRD 153; Scott v Thomas Cook Tour Operators 

Limited [2014] 2 WLR 521.  

 

The Montreal Convention does not impose any liability for damage for loss of enjoyment 

sustained by the Claimant, and/or her wasted Asia Miles points. Neither does any liability 

arise under Article 175 on the part of CX - whilst the malfunctioned first-class seat may 

arguably be an “accident”, any discomfort, distress, inconvenience, loss of enjoyment etc 

allegedly sustained by the Claimant are certainly not “bodily injury”.6 

 

By the exclusivity of the Convention, the Claimant is thus deprived from pursuing any 

common law claim for damages based on breach of contract. Her claim as pleaded should 

have been dismissed or struck out in the first place because it is not actionable. The 

Adjudicator made an error in law in failing to recognise the applicability and exclusivity of 

Montreal Convention. 

 

  

                                           
4
 Convention for the Unification of Certain Rules for International Carriage by Air done at Montreal on 28 

May 1999 

5
  Article 17(1) reads, “The carrier is liable for damage sustained in case of death or bodily injury of a 

passenger upon condition only that the accident which caused the death or injury took place on board the 

aircraft or in the course of any of the operation of embarking or disembarking.” 

6
 Morris v KLM Royal Dutch Airlines [2002] 2 WLR 578, para 143 
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The remainder of this article presupposes that, contrary to the above, there is a sustainable 

cause of action for recovering loss and damage sustained by the Claimant. This is of 

particular relevance to domestic carriage, where the Montreal Convention normally does not 

apply. 

 

Difficulty in assessing the extent of loss and damage does not prevent an award of 

general damages 

 

It is trite law that the difficulty of precise quantification of damages does not disentitle 

compensation for loss suffered by an innocent party upon a breach of contract by the 

breaching party. 

 

In Saggerson on Travel Law and Litigation (6th edn), para 7.73, the authors cite two pure 

carriage cases, Hobbs v London & South Western Railway Co (1875) 10 LRQB 111 and 

Horan v Neilson Holidays Limited, 16 April 2002, Chester County Court (unreported), in 

which courts have awarded, at their best estimate, damages for physical inconvenience 

suffered by the injured party as part of the recovery of general damages7.  

 

Courts will determine loss by reference to the nearest available measure, in its best effort as 

available evidence permits: Chitty on Contracts (32nd edn), Vol 1, para 26-015 & 26-041. Of 

particular relevance are the following paragraphs (footnotes omitted). At 26-015: 

 

“…Where there is no direct evidence of the value of services that should have been 

provided, damages may be calculated on the assumption that the services were 

worth a proportionate part of the contract price…”  

 

and at 26-041: 

  

                                           
7
  As held in Lucas v Avro [1994] CLY 1444, in pure carriage case, loss of enjoyment or mental distress are 

irrecoverable as a separate head of damages 
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 “…it may still be possible to quantify the loss by reference to the cost of providing 

the lacking services, or indeed to use the contract price as best evidence of the value 

of them. Thus the value of a performance has sometimes been calculated by 

assuming that it was worth at least what the buyer had agreed to pay for it…” 

 

Therefore, market price of a first-class ticket is a proxy of its value. It would not be fair, 

however, to use it directly for measuring loss. It cannot accurately reflect the value of first-

class services and facilities because, as CX rightly argued, its market price fluctuates, and 

fluctuates from season to season, day to day, and hour to hour according to market demand 

and supply capacity. 

 

It is conceptually possible to get around this problem, as proposed below, by adjusting 

market price to approximate its value. 

 

First, instead of taking one market price at a random time, one should look at the average 

market prices for a first-class ticket, within the particular season in which the Claimant’s 

return flight from New York was scheduled (or quarter of the year), on flights taking off near 

the Claimant’s departure time (e.g. a 4-hour window).  

 

Within this exercise one should exclude flights that are not redeemable by mileage credits, 

the reasons being that such a flight would be of a different nature than what was originally 

contracted for between the parties. For flights where upgrading class is not redeemable, 

there is a likelihood that their pricing structures are different. 

 

Courts may then, by its best estimate with the aid of market and financial data, come up with 

its value being a fraction of the average price calculated above.  

 

Alternatively, there is a systematic arithmetic approach to finding such fraction. To borrow 

the concept of market definition in competition law cases, one asks, on average, what is the 

maximum gross profit that CX can charge over cost, on sales of these first-class tickets,  
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without losing a non-insignificant portion of passengers flying first-class?8 Although demand 

for long-haul flights is generally price inelastic for both first-class and business-class, what 

we are concerned with, is the value of a first-class ticket to passengers who are more price  

 

sensitive, i.e. their demand is relatively more elastic (or less inelastic) – the portion of  

passengers that are “willing to switch” to fly business class if the first-class price is higher 

than its value9. 

 

This method of calculation also has the benefit of already factoring the cost of providing first-

class services and facilities, but without resorting to limiting its value to its cost of provision. 

 

Quantum of expectation damages is the diminution in value – the difference between the 

value of a first-class seat as calculated above and the market price of business-class seat 

(or compare value to value: the same exercise can be repeated to assess the value of 

business-class seat if the market prices is not a fair representation). 

 

As to first-class quality services that had allegedly been provided by CX (although the 

Claimant denied having any recollection) alongside her business-class seat, had the 

Tribunal accepted this as a fact, credit could be given by arithmetically further discounting 

the diminution of value found above. This is analogous to the approach taken by the Court of 

Appeal on holiday claims, in the case of Milner & Milner v Carnival Plc [2010] 3 All ER 701. 

Alternatively, such alternative arrangements went to mitigate the level of discomfort and 

inconvenience caused to the Claimant, hence reducing the quantum of general damages to 

be awarded: Saggerson, para 7.76. 

 

  

                                           
8
  In Competition Law language, this measures the degree of demand substitutability. This helps identify the 

size of a relevant market. 

9
  Those passengers with a very price inelastic demand are, for example rich tycoons or celebrities, or 

where the passengers employer pays for the ticket. 
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Wasted mileage credits is a property (or pecuniary) loss 

 

Mileage credits are not free. In most cases, an account holder pays a price to “earn” it: be it 

accumulating flying mileage from a trip, credit card expenditure under promotional deals with 

banks or credit card companies, etc. This is similar to reward points or loyalty credits. In 

other words, there is usually a quid pro quo for acquiring mileage credits.  

 

Instead of diving into whether mileage credits can amount to “money”10, common law rules 

do not prevent mileage credits from being classified as personal property, as a chose in 

action – an enforceable right under the contract with the mileage credit provider. It bears the 

hallmark of personalty: Goode on Commercial Law (5th edn), para 2.15. 

 

Therefore, a mixed payment in part by cash and in part by mileage credits, is partly a 

“contract for exchange of services for property”11 contemplated in McGregor on Damages 

(19th edn), para 2-003 n.4, to which the normal measure of damages for pecuniary losses 

applies. It is not as of right that a claimant can recover the mileage credits itself (aside from 

the issue of whether a court has jurisdiction to award so), and courts have discretion to 

award their value as damages: Goode, para 2.17. 

 

From that perspective, the Claimant must have suffered a pecuniary loss of the wasted Asia 

Miles points used to redeem the first-class seat not provided, reflected by its property value.  

 

This view is supported by the decision of the Appeal Panel of the New South Wales Civil and 

Administrative Tribunal, in the case of Club Mediterranee (Australia) Pty Ltd v Rutstein [2016] 

NSWCATAP 178. At trial, the Applicant (Respondent on appeal) claimed for a full refund of 

all expenses incurred as a result of breach of contract by the Appellant where the resort 

facilities in China suffered from serious hygiene and other services issues. Part of the 

  

                                           
10

  It seems, at best, it can be recognised as private money. See e.g. The Law of Personal Property (2nd 

edn), para 7-026 

11
  This issue arises in a context entirely different to that in tax cases. See e.g. Loyalty Management UK Ltd v 

Commissioners for Her Majesty's Revenue and Customs [2007] EWCA Civ 965 
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expenses claimed was the cost of overnight accommodation in a Hong Kong hotel, which  

was redeemed by frequent flyer points. The Tribunal ordered the Appellant to pay damages 

in the sum of A$12,72012. The Appeal Panel affirmed the decision of the tribunal, stating that, 

at §34, 

 

 “…although payment was made by the respondent through frequent flyer points, it 

still had an assessable value for the respondents, being the cost of the 

accommodation.” 

 

Any court would have easily reached such an “assessable value” if the mileage credits are 

tradable on the open market or there is a contractually agreed convertible rates or schemes, 

e.g. Avios, the mileage credits programme of British Airways, can be purchased through 

different channels. Alternatively, if its monetary value is expressly stated, such as reward or 

loyalty points which can be used as cash equivalent, say, a £5 cash coupon from any 

purchase over £50 in Boots. 

 

Asia Miles points is neither of those. Peculiarly, it can neither be bought in any market or 

distribution channels, nor transferrable or tradable with other account holders13. The value of 

Asia Miles points may depend on the monetary or non-monetary consideration paid by the 

holder for its acquisition (but they may differ from point to point depending on how and when 

they are acquired), and/or its monetary worth as a means of payment (but it varies across 

different goods and services redeemable). 

 

Due to the variables in ascertaining the monetary value of Asia Miles points, and in the 

absence of open market and conversion rates, the Adjudicator was right in not engaging in a 

valuation to come to a fair estimate of its value.  

 

  

                                           
12

  This was the sum claimed by the Respondent. It is unclear how the Tribunal arrived at the conclusion of 

agreeing with said sum. The judgment of the Tribunal was not reported 

13
  Retrievable at https://www.asiamiles.com/en/terms-and-conditions/about-the-program/mileage-

credits.html 

https://www.asiamiles.com/en/terms-and-conditions/about-the-program/mileage-credits.html
https://www.asiamiles.com/en/terms-and-conditions/about-the-program/mileage-credits.html
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Restitution of part of the wasted Asia Miles points might have been a more appropriate 

remedy, if the Tribunal has such a power and the Claimant so claimed. 

 

Alternatively, it is suggested that the Adjudicator can calculate its value, by simply looking at 

its worth as a means of payment. Although it is highly dependent on the nature of goods and 

services redeemable, there is likely an acceptable range of its monetary value for a distinct 

type of services (e.g. for redeeming air tickets, or for seat upgrades). It would not be 

commercially profitable or viable for AML to assign an exceedingly high money worth to each 

of the points. 

 

From that range, taking its average value as a representative figure, times the number of 

wasted miles points, we arrive at the quantum of reliance damages. To prevent 

overcompensation to the injured party, the usual common law limit applies – any amount 

over and above of the expectation damages, is not recoverable: Chitty, para 4-028. 

 
Conclusion 
 

The judgment is flawed fundamentally on the Adjudicator’s failure to notice that the Claimant 

could not sustain any claim for damages in common law. In assessing damages, he equally 

failed to apply the well-established principles in reaching a fair and sensible approximation of 

loss and damage and/or the value of the wasted mileage credits.  

 

Tasman Tam is a practising Barrister-at-Law, Hong Kong 

He can be contacted at tasman.tch@gmail.com 
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