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TRAVEL AGENTS BEWARE. PART TWO. 

 

In the last article it was explained that many travel agents will now be selling ―packages‖ and 

that they will therefore have to accept the kind of liabilities that formerly only tour operators 

had to accept. In this article a start will be made on explaining what those liabilities are. 

 

The starting point is Regulation 15 which provides at the outset: 

 

15.—(1) The provisions of this regulation are implied as a term in every package travel 

contract. 

(2) The organiser is liable to the traveller for the performance of the travel services included in 

the package travel contract, irrespective of whether those services are to be performed by the 

organiser or by other travel service providers. 

 

This makes it clear, subject to what is said below, that the organiser, in this case a travel 

agent who has sold a package, is responsible for the performance of the services making up 

the package. In other words if the flight is delayed, or the transfer bus fails to arrive, or the 

hotel is overbooked or has bed bugs or causes food poisoning then the travel 

agent/organiser is liable for all this – regardless of their own fault. 

 

For a conventional tour operator selling conventional bucket and spade packages this is a 

difficulty but one which is not insurmountable. They will have contracts with the hotels laying 

down standards; they will have inspected the hotels and they will protect themselves with 

indemnity clauses with their suppliers. They may very well own the airlines and hotels 

concerned. Adventure tour operators may be exposed to greater potential liabilities but even 

they will have a degree of control over the quality of the product they sell. However for a 

travel agent who puts exotic ad hoc packages together for independent travellers featuring 

say a yurt in Mongolia or white water rafting in Papua New Guinea or rock climbing in the 

Andes the difficulties are much more extreme. Although their clients may have a contract 

with these suppliers the travel agents themselves may not, or if they do, it might be via a 

convoluted chain of contracts where every intermediary disclaims liability because they are 

‗only an agent‘. It may transpire that the travel agent/organiser will incur liability but have no 

one from whom to seek redress – not just for the yurt that leaks but also for the climber who 

has fallen from a rock face and suffered life-changing injuries because of the negligence of 

the guide. 
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Even if the travel agent does have contracts with these suppliers it may be subject to a 

foreign jurisdiction and foreign laws – who wants to bring a case in the courts of Mongolia or 

PNG or Chile? 

 

So what happens if things do go wrong? 

 

15(3) The traveller must inform the organiser without undue delay, taking into account the 

circumstances of the case, of any lack of conformity which the traveller perceives during the 

performance of a travel service included in the package travel contract. 

(4) If any of the travel services are not performed in accordance with the package travel 

contract, the organiser must remedy the lack of conformity within a reasonable period set by 

the traveller unless that— 

(a) is impossible; or 

(b) entails disproportionate costs, taking into account the extent of the lack of conformity and 

the value of the travel services affected. 

 

This makes it clear that, in the first instance, the onus is on the traveller to report any 

problems to the organiser – and this must be done without undue delay. 

 

In a conventional package holiday if there is a problem with the hotel, say the room is dirty or 

the shower doesn‘t work or the sea view has not been provided this would entail a short trip 

to reception to find the rep who would then be expected to put things right. If this is done 

within a reasonable time as set by the traveller then that is an end to the matter and no 

compensation is payable. If the traveller fails to report the problem then they may lose out on 

any compensation they may have been entitled to if the problem could have been solved if 

they had complained promptly. 

 

On the other hand what if the traveller is somewhere in the middle of a safari park in South 

Africa, booked by their travel agent as part of a package, and they are unhappy about the 

fact that the four wheel drive keeps breaking down and they are missing out on seeing the 

Big Five. It may be easy to complain to the guide and the driver but how is the traveller to 

complain to the organiser/travel agent back in the UK? They might have been given a 

contact number but out in the safari park there is no signal. The reality may very well be that 

the traveller, with the best will in the world, will not be able to contact the organiser until after 

the damage has been done and the organiser will not be able to remedy the problem 
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because it is too late i.e. it is now impossible. This does not necessarily relieve the organiser 

of liability but they will not be at fault for failing to remedy the lack of conformity. 

 

Consider another scenario. The travel agent/organiser has booked a modest hotel room in 

Las Vegas for a traveller who discovers on arrival that the hotel is overbooked. Not only that, 

but by a terrible bad luck this is the week of the Consumer Electronics Show, one of the 

largest conferences in the world, and rooms are just not available – except one premium 

suite in the Bellagio for several thousand pounds a night. The traveller contacts the 

organiser without delay. What is the organiser to do? The Bellagio suite is bookable but is it 

at a disproportionate cost? One would be tempted to say yes because the value of the 

services against the replacement cost may be very modest, but on the other hand the extent 

of the lack of conformity is that the traveller will be without a bed, on the street for the night, 

unless something is done. This case is reminiscent of the case of the honeymoon couple in 

Cook v Spanish Holiday Tours 1960 where the poor couple spent the first night of their 

honeymoon on a bench near the beach in Tossa de Mar. 

 

If the travel agent/organiser invokes Reg. 15(4)(a) or (b) they are faced with Reg. 15(5) 

which states: 

 

(5) Where the organiser does not remedy the lack of conformity within a reasonable period 

set by the traveller for a reason mentioned in sub-paragraph (a) [impossibility] or (b) 

[disproportionate costs] of paragraph (4), regulation 16 applies. 

 

We will look at Reg. 16 later but for the moment suffice to say that it provides for the 

organiser to pay compensation to the traveller for any lack of conformity with the package 

travel contract. 

 

But that still leaves the traveller out on the streets of Las Vegas without a bed. In these 

circumstances the Regulations effectively permit the traveller to take matters into their own 

hands:  

 

(6) Where the organiser refuses to remedy the lack of conformity or where immediate remedy 

is required, the traveller—  

(a) may remedy the lack of conformity; and  

(b) is entitled to reimbursement of the necessary expenses.  
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 (7) A traveller to whom paragraph (6)(a) applies is not required to—  

(a) set a reasonable period pursuant to paragraph (4), and  

(b) if such a period has been set, wait until the end of the period, before the traveller remedies 

the lack of conformity. 

 

The traveller is now faced with the dilemma. Do they purchase the suite at the Bellagio at 

their own expense or do they opt for something more modest - a cab ride to a motel several 

miles out of town? For this they would be entitled to their expenses and they would also get 

compensation for lack of conformity under Reg. 16. For most people on a modest holiday 

budget this is not really a free choice. 

 

The next article will take a further look at the extent of Reg. 15 and what it means for travel 

agents. 

 

David Grant 

Editor in Chief of the Travel Law Quarterly 

 

[This article is based upon material contained in the forthcoming 6th edition of ―Holiday Law‖ 

by David Grant, Stephen Mason and Simon Bunce to be published by Sweet and Maxwell in 

September 2018] 


