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JUDGMENT (Revised) 

  

LORD JUSTICE EVELEIGH: 

 

The appellants were the defendants in the court below. Both the plaintiffs and the defendants 

are travel agents. The plaintiffs carry on business in Egypt and the defendants in this country 

and elsewhere. The defendants booked tourist facilities, including accommodation, and this 

they did, having undertaken, insofar as it is relevant to say for the purposes of this appeal, with 

a group of Italians who intended to visit battlefields in Egypt and North Africa. So the position 

was that the defendants had sold a tour to Italians and had made arrangements for that tour 
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with the plaintiffs who, in their turn, had sold the facilities to the defendants. 

 

The group of Italians claimed that the hotel accommodation with which they were 

subsequently provided was below tourist class whereas they had been promised first-class 

accommodation. The learned judge found that the accommodation with which they had been 

provided was in fact tourist class and it is agreed in this case that the plaintiffs were in breach 

of contract to the defendants in that they provided tourist class accommodation instead of 

first-class accommodation. The question at issue is: What is the amount of damages for which 

the plaintiffs are liable to the defendants? The question has arisen this way round because the 

defendants withheld money from the plaintiffs who then sought to recover it. 

 

The Italians claimed from the defendants the sum of $8029 US. Evidence was called on behalf 

of the plaintiffs before the learned judge to the effect that the difference between the cost of 

the tour with first-class accommodation and that with tourist class accommodation for the 

group in question was the sum of $3562 US. The defendants in fact settled with the Italians on 

the basis of the $8029 US. The Italians had not paid for their tour and they insisted on 

withholding that amount and, finally, to obtain their money the defendants agreed that the 

Italians should pay the original fee less the sum of $8029. So the matter was settled between 

the defendants and the Italians in that way. Now arose the question: Are they entitled as 

against the plaintiffs to deduct the same sum from any money which was due from them to the 

plaintiffs? That was the matter that the judge had to decide. 

 

He rejected the defendants' contention that $8029 was the right figure. He considered a 

number of cases which were cited to him and he said this: “There are two possible questions 

in circumstances such as this. The first is this: had the Defendants acted reasonably in settling 

the case with the Italian representative? In my judgment, that is an irrelevant question. I think 

if it were relevant I would say without hesitation that they have acted reasonably. They are 

reasonable people. There are many occasions that induce reasonable people to settle a claim 

rather than go through the labour – sometimes unpleasantness – and always the costs of legal 

proceedings. 

 

“But the question that is relevant and has to be asked is this: was the settlement itself 

reasonable so that it can be taken to be the proper measure of damage? That is a very 

different question. The circumstances in the Biggin case are very different.” He was there 

referring to the case of Biggin & Co. Ltd. v. Permanite Ltd. (1951) 1 K.B. at page 422 and also 

on appeal in (1951) 2 K.B. at page 314. He went on to say: “There the settlement has been 
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made after proper consideration of proceedings which had been started and of legal advice.  

 

“Here a very different set of circumstances obtained. I would regard it as the merest 

speculation to say that here the amount paid over by way of settlement is the measure of 

damage as between these two different parties. In my judgment, there is no evidence that 

entitles me to make that jump and I do not therefore propose to do it. 

 

“In my judgment the proper measure of damage in a case like this is to be judged by 

answering the question: what is the difference between what the Defendants paid for and what 

they got? The difference in quality is the difference between first-class accommodation and 

tourist-class accommodation.” He then said that on the evidence that difference was $3562.  

 

Now, approaching the facts of this case from the beginning, I myself would have reasoned 

along these lines. The plaintiffs knew that the defendants were arranging a tour for a group of 

Italians. They contemplated that, in the event of the accommodation not proving satisfactory, 

the defendants would be faced with a claim from the Italians and that claim would be one that 

would include a number of possible heads. One head would be the difference in value of the 

accommodation bargained for and that received, and another would be loss of enjoyment of 

the holiday and maybe other items of consequential loss. That being so, it was clearly within 

the contemplation of the plaintiffs that the defendants would be faced with a claim and that it 

was one which they might have to resist or one which they might settle. 

 

In those circumstances, having settled for the sum of $8029, was that a reasonable settlement 

in all the circumstances of the case? Bearing in mind that they were faced initially with a claim 

that contended that the accommodation was even less than tourist, that they were faced with 

clients who were insisting upon withholding $8029 and bearing in mind that the claim was not 

being precisely formulated at that stage by the Italians – as claims often are not when a party 

puts forward a figure that he is prepared to accept in satisfaction of the breach of contract – 

was this a reasonable settlement in all the circumstances? For myself, having heard evidence 

as to the costs of the tour and the value of accommodation, prima facie I would feel entitled to 

accept that a prima facie case had been made out for $8029 being a reasonable settlement of 

claims with which they were faced. It would then be for the plaintiffs to show that it was 

unreasonable in the circumstances in which they were placed for the defendants to pay that or 

to relinquish that amount. 

 

 In Biggin & Co. Ltd. v. Permanite Ltd. (1951) 2 K.B. 314 Lord Justice Singleton said at page 
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325: “The plaintiffs must establish a prima facie case that the settlement was a reasonable 

one. If the defendants fail to shake that case, the amount of the settlement can properly be 

awarded as damages.” Now, I regard that situation to have arisen here and the question is: 

Has the case been shaken? The learned judge obviously concluded that it had been, but he 

did so upon this basis: that the proper measure of damage in a case like this is to be judged by 

answering the question: What is the difference between what the defendants paid for and 

what they got? He was there clearly reciting the formula that is so often applied in the case of 

a sale of goods where the plaintiff, in a case of breach of contract, in the first instance is 

expected to go out on the market and buy goods of a similar nature and, where those goods 

are available, the cost of the goods on the market is the measure of the damages.  

 

But this case is not that kind of case. It is not one where, at any time, there could be 

substituted service or accommodation obtained for the Italians. It was one where the 

defendants were faced with a claim for breach of contract by the Italians when the 

accommodation had already been provided and turned out to be sub-standard. It is one where 

they have been faced with litigation and it is one where they had no means of avoiding a claim, 

and that, to my mind, is the important factor. They could not, in the circumstances of the case, 

avoid a claim. 

 

 The claim having arisen, the next question is: Did they arrive at a reasonable settlement of it? 

It seems clear to me, on the facts of this case, that they had very little choice. The Italians 

were, in fact, withholding the money, the cost of the tour. In order to recover it, it would have 

been necessary to sue them and presumably in Italy. Were the defendants to undertake that 

litigation to be met with a defence that it was right to deduct $8029 from the price, and then to 

fight to the end to see who was right? In my opinion, they are not called upon to do that and, in 

the Biggin case to which I have just referred, Lord Justice Singleton made it clear that the 

amount of costs that might be incurred in a sale of goods case, let alone one of this nature, is 

a relevant consideration.  

 

In Banco de Portugal v. Waterlow & Sons Ltd. (1932) A.C.452 Lord Macmillan said: “Where 

the sufferer from a breach of contract finds himself in consequence of that breach placed in a 

position of embarrassment the measures which he may be driven to adopt in order to extricate 

himself ought not to be weighed in nice scales at the instance of the party whose breach of 

contract has occasioned the difficulty. It is often easy after an emergency has passed to 

criticize the steps which have been taken to meet it, but such criticism does not come well from 

those who have themselves created the emergency. The law is satisfied if the party placed in 
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a difficult situation by reason of the breach of a duty owed to him has acted reasonably in the 

adoption of remedial measures, and he will not be held disentitled to recover the cost of such 

measures merely because the party in breach can suggest that other measures less 

burdensome to him might have been taken.” 

 

 In the present case the learned judge did find, and he said “without hesitation”, that the 

defendants had acted reasonably. Where I do not agree with his finding is when he says that 

the proper measure of damages is the difference between what the defendants paid for and 

what they got. He did not consider the position of a defendant who, by reason of the breach of 

contract by the plaintiffs, found himself having to meet a claim. In my judgment, the words of 

Lord Macmillan apply in a case such as the present one and I would allow this appeal.  

 

SIR ROGER ORMROD: 

 

 I agree. As we are differing from the learned judge I will add a little of my own. With respect, I 

think he fell into error in treating this case as though it were a Sale of Goods Act case. That 

error becomes explicit at the bottom of page 11 of the learned judge's judgment where he said, 

as my Lord has already quoted: “In my judgment the proper measure of damage in a case like 

this is to be judged by answering the question: what is the difference between what the 

Defendants paid for and what they got?” The error is plain because the defendants, in fact, 

“got” nothing. They were neither buyers nor consumers. They were middlemen and were 

known to be middlemen to the plaintiffs. So the learned judge then went on on that basis to 

consider the case of Biggin & Co. Ltd. v. Permanite Ltd., which was a Sale of Goods Act case, 

and consequently fell into the error which my Lord has referred to.  

 

I think this case should be approached on the basic principles of the law of contract and the 

assessment of damages. It is convenient to remind oneself of the terms of the rule in Hadley v. 

Baxendale, which is set out in Lord Esher's judgment in the case of Hammond & Co. v. Bussey 

20 K.B. 79 and reads as follows:  

 

“Where two parties have made a contract which one of them has broken, the 

damages which the other party ought to receive in respect of such breach of 

contract should be such as may fairly and reasonably be considered either arising 

naturally, i.e., according to the usual course of things, from such breach of 

contract itself, or such as may reasonably be supposed to have been in the 

contemplation of both parties, at the time they made the contract, as the probable 
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result of the breach of it.” 

 

 

 

 Further on in his judgment Lord Esher said at page 93: “To my mind it is perfectly clear that, 

according to a reasonable business view of the reasonably probable course of business, the 

parties may be supposed to have contemplated, at the time when the contract was made, as 

the inevitable or at any rate the highly probable result of a breach of it, that there would be a 

lawsuit between the plaintiffs and their sub-vendees, in which it would be reasonable for the 

plaintiffs to defend, and in which, if it turned out that there was a breach of the warranty, the 

plaintiffs would lose, and that they would thereby necessarily incur costs.” 

 

 If one substitutes in that sentence for “it would be reasonable for the plaintiffs to defend” the 

phrase “it would be reasonable for the plaintiffs to settle” then that would fit the present case 

precisely, and it would only leave for further consideration whether the sum in the settlement 

was a reasonable sum. That is, in my view, simply to apply the second rule in assessment of 

damages, which is that the party claiming damages must mitigate his damage as far as is 

reasonably possible. If a settlement is entered into which is an unwise settlement in that it is 

excessive in all the circumstances, then he has failed to mitigate his damage. Equally, if he 

has gone on to fight a case at great cost which he could have settled at less price, he fails to 

mitigate. In this case, the only thing that could be argued, so far as the defendants are 

concerned, is that they did not mitigate the damage. There was absolutely no evidence before 

the learned judge or before this court upon which any court could find that they had failed to 

mitigate their damage.  

 

There has been a great deal of discussion arising out of the judgments of this court in Biggin & 

Co. Ltd. v. Permanite Ltd. which contain some extraordinarily difficult semantics, and it looks 

to me as if the learned judge was himself placed in considerable difficulty by some of the 

language which was used in the judgments. I, for my part, find the passage in Lord Justice 

Singleton's judgment at page 326 of the report in (1951) 2 K.B. difficult to interpret, where he 

said:  

 

“The question is not whether the plaintiffs acted reasonably in settling the claim, 

but whether the settlement was a reasonable one; and, in considering it, the court 

is entitled to bear in mind the fact that costs would grow every day the litigation 

was continued.” 
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 I think the learned Lord Justice in fact was saying something quite simple, namely, it is not 

enough to show that it was reasonable to settle at any price, you have to show that the 

settlement that you came to was a reasonable one altogether and, if one reads it in that way, 

so be it. But, behind these cases on the Sale of Goods Act , there is another and more difficult 

problem which seems to me to be the argument that the quantum of the settlement does not 

represent, or accurately represent, the value of the goods, and in some cases there may be 

scope for argument of this kind. But, in the present case, we are not concerned with the value 

or difference in value of goods; we are concerned, as I have said, with the application of the 

Hadley v. Baxendale principle of ascertaining what loss the defendants have suffered as a 

result of the plaintiffs' breach, and it is not disputed that they suffered loss in that they became 

liable to the Italian contingent to compensate them in a certain sum of money. What that sum 

of money would be in precise terms we do not know. The plaintiffs said the difference in value 

in Egypt between first-class and tourist class hotels was £X and the Italians claim a much 

larger sum, £2X roughly, for that difference. The defendants decided in the event to allow the 

Italian claim at £2X. There was nothing to show that they were unreasonable.  

 

The measure of their damage, in my judgment, could be put in this way. It starts with the 

difference in value of the accommodation provided by the plaintiffs plus the inevitable liability 

which they would be exposed to in recovering any part of the balance which was being 

withheld by the Italians, which is a figure almost impossible to quantify. In those 

circumstances, the only question is, I think: Was it a reasonable settlement in all the 

circumstances? By that I mean: Was it reasonable for the defendants in the circumstances not 

to seek to enforce their claim against the Italians and to accept their refusal to pay over the 

$8029 which they were withholding? I see no evidence whatever that they were being 

unreasonable and, on the face of it, I should have thought they establish that they were acting 

reasonably, as the judge in fact held. 

 

I agree, therefore, that the appeal should be allowed. 

 

Order: Appeal allowed with costs here and below. Order varied in that there be judgment for 

the defendants and the claim dismissed. Leave to appeal to House of Lords refused. 
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