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DOES LOUNGE ACCESS GIVE AIRLINE PASSENGERS EXTRA PROTECTION? 

 

David Grant 

 

Airlines fail on a regular basis. Some recent ones include Cobalt Air, Primera Air, Flybmi, 

Flyvlm, Germania and, one of the biggest, Monarch. For passengers this causes two 

principal problems: they could lose their money if they have not yet travelled or they could be 

stranded abroad and have to purchase replacement flights. Some of these passengers may 

be protected by insurance or be able to claim against their credit or debit card company. The 

luckiest ones will have purchased their flight as part of a package and will either receive a 

full refund or be repatriated at no extra cost. In the case of Monarch the failure was so 

extensive that the Government stepped in and funded, at a cost of tens of millions of 

pounds, the repatriation even of those passengers who had no protection. 

 

One consequence of the Monarch failure was the establishment of the Airline Insolvency 

Review1 under the chairmanship of Peter Buck. An interim report has already been 

published and the final report is due soon. Whatever it recommends there is no certainty the 

Government will implement it, and even if it does, it may be many years before the 

recommendations become law. 

 

The purpose of this article therefore is to explore a small corner of airline and travel industry 

practice to see if protection is already available under the Package Travel Regulations 

(PTR)2 for passengers who have bought a flight but have also been given access to an 

airport lounge - either as a separate purchase from a travel agent or as a benefit offered by 

the airline to business or first class passengers. If the flight plus lounge access amounts to a 

package then the travel agent or the airline must provide protection to the passenger under 

the PTR and the ATOL scheme.3  

 

Lounge access 

 

For many years airlines selling business class seats have offered lounge access to 

passengers. These vary in quality but in general they offer uncrowded surroundings, free 

                                                
1
 www.gov.uk/government/collections/airline-insolvency 

2 The Package Travel and Linked Travel Arrangements Regulations S.I. 634 2018 
3 The Civil Aviation (Air Travel Organisers’ Licensing) Regulations 2012 as amended. S.I. 1017 2012 
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food and drink, maybe a restaurant, free wifi, comfortable seats, background music and a 

pleasant decor. The better ones may have a shower and a spa where beauty treatments or 

massages are available. 

 

Increasingly however airports now also have lounges which are independent of the airlines 

where access is available to passengers who can purchase entry. Travel agents have 

cottoned on to this and they will offer lounge access in addition to any other products their 

customers have purchased. The question arises as to whether the sale of lounge access at 

the same time as the sale of a flight amounts to a package under the Package Travel 

Regulations – either for airlines or travel agents. 

 

The relevant law 

 

According to the PTR a package exists if there is a combination of at least two different 

types of travel service. A travel service is defined in Reg. 2(1) as: 

 

“(a) the carriage of passengers;  

(b) the provision of accommodation which is not intrinsically part of the carriage of passengers 

and is not for residential purposes;  

(c) the rental of—  

(i) cars;  

(ii) other motor vehicles ... or  

(iii) motorcycles ...;  

(d) any other tourist service not intrinsically part of a travel service within the meaning of 

paragraph (a), (b) or (c); 

 

Reg. 2(6) goes on to provide: 

 

“(6) A combination of travel services where not more than one type of travel service of the 

kind listed in paragraph (a), (b) or (c) of the definition of “travel service” is combined with one 

or more tourist services of the kind listed in paragraph (d) of that definition is not a package if 

the latter services—  

(a) do not account for a significant proportion of the value of the combination and are not 

advertised as, and do not otherwise represent, an essential feature of the combination; or  

(b) ... ” 
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Para. 18 of the preamble to the Package Travel Directive (PTD)4, which is implemented by 

the PTR provides some guidance as to what is meant by other travel services: 

 

“18. Other tourist services which are not intrinsically part of carriage of passengers, 

accommodation or the rental of motor vehicles or certain motorcycles, may be, for instance, 

admission to concerts, sport events, excursions or event parks, guided tours, ski passes and 

rental of sports equipment such as skiing equipment, or spa treatments. However, if such 

services are combined with only one other type of travel service, for instance accommodation, 

this should lead to the creation of a package or linked travel arrangement only if they account 

for a significant proportion of the value of the package or linked travel arrangement, or are 

advertised as or otherwise represent an essential feature of the trip or holiday. If other tourist 

services account for 25 % or more of the value of the combination, those services should be 

considered as representing a significant proportion of the value of the package or linked travel 

arrangement. It should be clarified that where other tourist services are added, for instance, to 

hotel accommodation, booked as a stand-alone service, after the traveller's arrival at the 

hotel, this should not constitute a package. This should not lead to circumvention of this 

Directive, with organisers or retailers offering the traveller the selection of additional tourist 

services in advance and then offering conclusion of the contract for those services only after 

the performance of the first travel service has started.” 

 

What this means is that if lounge access is combined with a flight then this will not amount to 

a package if it:  

 

 Is intrinsically part of the flight 

 Does not account for a significant proportion of the value of the package, and  

 Is not advertised as, and does not otherwise represent, an essential feature of the trip or 

holiday 

 

Is the lounge an intrinsic part of the flight? 

 

If we examine these requirements in turn the first issue is whether the lounge is an ‘intrinsic’ 

part of the carriage of passengers. To put it another way, does the lounge belong ‘naturally’ 

to the flight or is it ‘essential’ to the flight (Oxford English Dictionary)? The answer to this 

must almost certainly be no. The lounge is entirely independent of the carriage – taking  

                                                
4
 Directive (EU) 2015/2302 of The European Parliament and of The Council of 25 November 2015 on 

Package Travel and Linked Travel Arrangements, 
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place in a separate location on the ground often many hundreds of yards from where 

passengers embark the plane. It is unlike the seating, the food (when it is offered) and the 

inflight entertainment which is all offered as part of the onboard experience. Although airlines 

might package lounge access with a business class flight without showing the cost 

separately when travel agents sell it they will often price it and sell it as a separate 

component – a sign that it is a separate product from the flight. Also, it is often sold as a 

standalone product by the lounge operators themselves – further emphasising its distinctive, 

non-intrinsic, nature. The fact that airlines do not make the lounge available to economy 

class passengers except perhaps for a fee or as a membership reward in a frequent flyer 

scheme also suggests that lounge access is not intrinsic to the flight. 

 

Does the lounge count for a significant proportion of the value? 

 

Secondly, does the lounge access account for a significant proportion of the value of the 

package? ‘Value’ is a tricky word. It could simply mean how much was paid for the lounge 

access. On a short haul flight on a no frills airline the cost of the lounge might amount to 

quite a high percentage of the total price paid. A quick survey of the cost of lounge access at 

Gatwick showed that an individual would pay anything between £24 and £50 for access. On 

a cheap flight this might be quite a high percentage of the overall price. That would be a 

‘significant proportion’ of the value of the combination. The Preamble suggests that 25% of 

the value of the package would trigger the ‘significant proportion’ criterion.  

 

But value could also be measured in terms of the importance placed on it by the passenger 

– not necessarily the monetary value. The ‘value’ to the passenger of being able to spend a 

couple of hours in the lounge before jetting off on holiday could be immense. They would be 

insulated from the hurly burly and the uncomfortable seats in the departure lounge and the 

shopping areas. They could have a quiet drink and a snack and start their holiday in style. 

Even on more expensive flights this might be highly valued by the passenger even though it 

might not amount to comparatively much in monetary terms. 

 

The Guidance published BEIS in 20185 on interpretation of the PTR states: 

 

                                                
5
 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/749498/packa
ge-travel-regulations-2018.pdf 
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The Guidance published BEIS in 20186 on interpretation of the PTR states: 

 

“Value” is not defined in the 2018 PTRs although it will often coincide with the purchase price. 

In order to prevent circumvention, the intrinsic value may have to be considered where the 

price of the main service is artificially high, and the price of other tourist services is artificially 

low in order to bring the other tourist service below the significance threshold. 

 

This suggests that ‘value’ is not necessarily measured in purely monetary terms. 

 

However in the EU Commission Workshops which were organised to give guidance to 

Member States on the interpretation of the PTD there is a slightly different spin on the 

meaning of ‘value’ in a Q&A in the 3rd Workshop7: 

 

“11) Can the Commission clarify what is meant by “value” in Article 3 (2) second 

subparagraph (a) – is it the purchase price, the sale value or a comparative value?  

 

COM explains that the value will often coincide with the purchase price. However, in order to 

prevent circumvention of the Directive, the intrinsic value of the relevant services will have to 

be considered where the price of the main service is artificially high and the price of the other 

tourist services is artificially low in order to bring the other tourist service below the 

significance-threshold (25%). In the transposition the term "value" should be used in order to 

avoid different interpretations. 

 

12) Since the percentage of 25% (see recital 18) - regarding the "significant proportion of the 

value" - is not clearly stated in the text of the Directive, is it left to the discretion of MS to freely 

determine the exact percentage when transposing the Directive into national law?  

  

COM - MS may not lay down different percentages. They may lay down "significant 

proportion" as in Article 3(2)(b),  or "25% or more", given that the legislator clearly indicated in 

recital 18 that "significant proportion" means "25% or more". Different national percentages 

would be incompatible with the Directive.” 

 

Further guidance is given in the 5th Workshop: 
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/749498/packa
ge-travel-regulations-2018.pdf 
7 https://ec.europa.eu/newsroom/just/item-detail.cfm?item_id=35324 
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 “3) Art. 3(5) – LTA - Can the Commission confirm that the order in which a travel service and 

a tourist service are bought can have influence on whether a trip constitutes a LTA? Example: 

a ticket to a football match is bought first, after which a stay at a hotel is booked in the manner 

described in Article 3(5) – in this situation the football match (tourist service) would probably 

represent an essential feature of the trip. However, if the hotel is booked first and the football 

ticket afterwards, that seems less certain. COM noted that the question of the essential 

feature would require a case-by-case assessment in light of all relevant circumstances. If the 

football ticket is bought first, it would appear to be clear that that tourist service is an essential 

feature of the trip. If the football ticket is bought last, it may still constitute an essential feature 

or indeed a significant proportion of the value of the combined value of the services, which will 

depend on a caseby-case assessment.” [Emphasis added] 

 

The extract from the 3rd Workshop is seems to suggest that ‘value’ is related to the price of 

the combination but it does not rule out that it may be interpreted more broadly. On the other 

hand the extract from the 5th Workshop differentiates between an ‘essential feature’ and ‘a 

significant proportion’ suggesting that if the lounge access were an essential feature then the 

25% requirement may not apply. 

 

Where airlines themselves provide lounge access, usually packaged in with business class 

flights (although access can be purchased separately, sometimes quite expensively) the cost 

of the loun  ge may be quite a small proportion of the cost of the flight but at the same time 

the ‘value’ to the passenger may yet be great. For many business travellers the ability to 

connect to the internet via wifi, sometimes with access to a printer - in quiet, conducive 

surroundings may be of inestimable value. And some lounges offer a level of luxury way 

above the odd coffee or snack. For instance a full service restaurant, expensive wines and 

showers, massages and spa services and a concierge service. The cost of the flight may be 

high but the level of service in the lounge is commensurate with it. 

 

Is the lounge advertised or represented as an essential feature? 

 

The third issue is whether the lounge is advertised as being an ‘essential feature’ of the 

combination or it is represented as being essential this would appear to further suggest that 

it is a significant proportion of the value of a package. 

 

In this respect it is useful to look at how the airlines themselves promote access to the 

lounges: 
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 “Book your business class flight with us and your journey begins at the airport. Whether you 

want to work or relax before your flight, you can choose how to spend your time in comfort 

and style.” [BA] 

 

“Clubhouses are our luxurious private airport lounges, located in many of our destinations 

around the world. They are stylish, peaceful spaces designed to allow you to relax before 

your flight, away from the bustle of the main airport. Whether you want to toast your journey 

with a cocktail, enjoy a relaxing massage, or find a quiet spot to get some work done, our 

Clubhouses have a space to suit.” [Virgin] 

 

“Are you looking for a quiet place at the airport to work and relax before your departure or 

transfer? KLM lounges and those of our partner airlines are the perfect place to collect your 

thoughts and get things done. There’s a wide range of lounges worldwide you can access ... “ 

[KLM] 

 

“ ... enjoy exclusive amenities including personal shopping, food and drink, access to 

Business Centres as well as relaxation areas.” [Emirates] 

 

“ ... comfort is turned into an experience in Lufthansa lounges. Passengers can get away from 

all the airport bustle and enjoy our excellent services.” [Lufthansa] 

 

These glowing descriptions emphasise that what is being offered is more than simply a flight; 

the lounges are portrayed as havens of peace and quiet providing essential services and 

amenities of great value to passengers. They may be the product of the fertile imaginations 

of the marketing departments but they are probably enough to ensure the airlines are hoist 

by their own petard. 

 

What are the consequences of selling a package 

 

As far as a travel agent is concerned, if offering the lounge access in combination with the 

flight means that a package has been created then they will be subject to all the rules 

relating to packages in the PTR. In the first place the travel agent must comply with all the 

information requirements imposed by the PTR. Secondly they will have to accept liability for 

all the components of the package, in particular liability for the flight. Thirdly they will have to 

ensure that this air package is covered by the ATOL scheme which will protect the 

passengers in the event of their insolvency. And even if they do not go bust themselves they  
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will have liability if the airline goes bust – failure to provide the flight is a breach of the 

package contract. 

 

The consequences of this for airlines might come as quite a shock for them. Traditionally 

airlines have not been part of the ATOL system but if lounge access combined with a flight 

amounts to a package they will have to comply – something they have resisted for years.  

 

In terms of consumer protection against airline insolvency, although a significant step, it will 

probably only make an incremental difference because of the low overall numbers involved. 

It is still the case that the majority of airline passengers fly at the back of the plane and do 

not access a lounge. 

 

For the possibility of greater protection we will have to see what the final report on airline 

insolvency comes up with. 

 

David Grant is Editor in Chief of the Travel Law Quarterly 


