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Nick Parkinson 

 

Introduction 

 

This article considers a recent ECJ decision in which the relationship between EU 

Directives 90/314 & 2015/2302 (implemented in the UK as the Package Travel 

Regulations) and Regulation 261/2004 was considered, in the matter of HQ, IP & JO 

v Aegean Airlines SA (C-163/18) [‘Aegean’]. A full copy of the Judgment can be 

found here. The decision of the ECJ leads us to the conclusion that airlines will, 

probably, never be obliged to offer passengers a refund of their air fare where the 

flight in question forms part of a package holiday1. We arrive at that conclusion given 

that the ECJ have now refused to do so even where the tour operator is financially 

incapable of reimbursing the cost of the ticket and has failed to take adequate 

measures to guarantee such reimbursement2. 

 

The Relevant Obligations 

 

The obligation for airlines to offer a refund for the cost of the air ticket can be found 

at Article 8(1)(a) of Regulation 261/2004 and applies in situations where passengers 

are subject to denied boarding, cancelled or delayed flights3. 

 

Regulation 261 has of course become infamous for the escalation of claims being 

brought for compensation for delayed flights (€250, €400 or €600 EUR). However, in 

Aegean the ECJ were only concerned with passengers’ ability to claim for a refund of 

their air fare against airlines in situations where the tour operator is no longer around 

to be sued. The Dutch court had in fact awarded compensation under Reg.7 for the 

delay and this was not an issue at the ECJ (see para. 25 

 

  

                                                           
1
 i.e. a package holiday for the purpose of Directive 90/314 as implemented in the UK by way of the Package Travel 

Regulations 1992, likewise by Directive 2015/2032 as implemented in the UK by way of the equivalent 2018 Regulation or 
under the equivalent legislation implemented in the applicable Member State 
2
 Paragraph 44 of ‘HQ, IP & JO v Aegean Airlines SA (C-163/18)’ 

3
 Conditions apply: for example, a delay must be longer than or anticipated to be longer than 5 hours  

http://curia.europa.eu/juris/document/document.jsf?text=&docid=216037&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2420257
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Is this decision a surprise? 

 

For some, not at all. On the face of it the decision is hardly surprising given that 

Regulation 261 specifically excludes airlines’ obligations to refund air fares to 

passengers, as required under Article 8(1)(a), where that flight forms part of a 

package holiday, as below: 

 

Article 8(2). Paragraph 1(a) shall also apply to passengers whose flights form part of a 

package, except for the right to reimbursement where such right arises under Directive 

90/314/EEC. 

 

To be clear, Article 8(2) does not seek to provide an exception to the airlines’ 

obligation to all of the obligations under Article 8(1)(a)4, only the right to a refund of 

an air fare. 

 

Applied strictly, it is difficult to see what the fuss is all about. The passengers’ flights 

in Aegean formed part of a package holiday, therefore the passengers had a right to 

reimbursement from the tour operator under Greece’s equivalent of the Package 

Travel Regulations5. It must therefore surely follow that the conditions required to 

trigger the exception provided for under Article 8(2) have been met and, ergo, the 

passenger is unable to seek a refund of their air fare from the airline. Instead, the 

tour operator is the first and final port of call (as intended by the Regulation). 

 

However, a strict interpretation of Article 8(2) of Regulation 261 is not where the road 

ends. Where one lawyer argues that words should be interpreted ‘strictly’, invariably 

there will be an opposing lawyer to argue that they should be interpreted 

‘purposively’. 

 

The incentive to argue for a wider interpretation 

 

The Claimants in Aegean were met with an unfortunate set of circumstances, i.e. the tour 

operator (Hellas Travel BV, based in the Netherlands) had become insolvent (in fact, this 

insolvency is what led to Aegean cancelling the flight to start with!). The  

                                                           
4
 The other obligation under Article 8(1)(a) being the obligation to offer passengers a return flight to their point of departure 

5
 In the UK this would be under the Package Travel Regulations 1992 or the Package Travel Regulations 2018. All EU Member 

States will have equivalent legislation assuming the proper implementation of Directives and 90/314 and 2015/2032  
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District Court of Noord-Nederland therefore contemplated that any ‘right to 

reimbursement’ against the tour operator (Hellas) could be difficult, if not impossible, 

to enforce in practice – especially if it transpires that the tour operator has failed to 

take out adequate financial protection as a safeguard to ‘guarantee reimbursement’ 

(such financial protection being an obligation on Hellas under Greece’s equivalent of 

the UK’s Package Travel Regulations). Seeking guidance from the ECJ, the question 

asked of them is set out below:  

 

‘ ... can a passenger … hold the air carrier liable for reimbursement of the cost of his ticket 

if it is to be assumed that his tour organiser, if it were to be held liable, would be financially 

incapable of actually reimbursing the cost of the ticket and that tour organiser has also not 

taken any safeguard measures to guarantee reimbursement?’ 

 

Put another way, should Regulation 261 be interpreted widely (creatively even) in 

order to ensure that the right to obtain a refund of the air fare against a tour operator 

has or is likely to actually be materialised, if pursued, before alleviating the airline of 

that liability under Regulation 261/2004? 

 

Here we have the lawyer arguing for the wording of Article 8(2) to be interpreted 

‘purposively’ rather than ‘strictly’. Anyone following the line of decisions that have 

been referred to the ECJ under Regulation 261/2004 would be forgiven for 

anticipating ‘yet another’ consumer friendly interpretation from the ECJ. This is 

because such pro-consumer decisions6 are often arrived at in order to secure the 

main objective of the Regulation to ‘ensure a high level of protection of passengers’. 

The ECJ’s ruling in Aegean, i.e. siding with the airlines as below, may therefore have 

actually come as a surprise to many observers, despite the ‘black and whiteness’ of 

the wording of Article 8(2): 

 

“In the light of all of the foregoing considerations, the answer to the questions referred is that 

Article 8(2) of Regulation No 261/2004 must be interpreted as meaning that a passenger who, 

under Directive 90/314, has the right to hold his tour organiser liable for reimbursement of the  

 

                                                           

6
 None greater than the decision in Joined Cases C-402/07 and C-432/07 Sturgeon and Others v Condor Flugdienst GmbH and 

Stefan Böck and Cornelia Lepuschitz v Air France SA where the ECJ extended compensation to delayed flights despite there 
being no wording to that effect in Regulation 261 itself. 
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cost of his air ticket, can no longer claim reimbursement of the cost of that ticket from the air 

carrier, on the basis of that regulation, even where the tour organiser is financially incapable 

of reimbursing the cost of the ticket and has not taken any measures to guarantee such 

reimbursement.” [para 44] 

 

The Reasoning of the ECJ 

 

The key points taken in to consideration by the ECJ when arriving at the decision 

above can be summarised below: 

 

1. What Article 8(2) says is that the mere existence of a right is sufficient to rule out 

the possibility for a passenger claiming reimbursement of the cost of his ticket from 

the operating air carrier where that flight forms part of a package tour – para 31 

2. Tour operators are legally obliged to ensure adequate security for the refund of 

money paid over in the event of insolvency and to provide sufficient evidence of 

doing so - para 40.  

3. Individual Member States ought to be held liable for compensation where a tour 

operator goes insolvent and has failed to obtain adequate financial protection to 

facilitate refunds - paras 41-43 inclusive 

 

The logic applied by the ECJ here, it would seem, is that there is simply no need to 

extend the scope of Article 8(2) beyond its literal meaning, in order to meet the 

objectives of the Regulation or otherwise, because passengers in these situations will 

ultimately be able to recover the cost of their air ticket either from the UK’s Air Travel 

Trust (administered by the CAA), or the equivalent thereof in other Member States. 

Failing that, recovery can be made against the State7. 

 

Aegean gives the impression that it will be a decision welcomed by airlines, but to what 

extent will they cheering from the rooftops and, equally, to what extent will the decision 

concern tour operators and consumers? 

 

  

                                                           
7
 In accordance with Francovich (C-6-89 and C-9/90); Rechberger and Others (C‑140/97); Baradics and Others (C-430/13) 
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The Impact on Tour Operators 

 

The short answer is probably that the impact of Aegean on tour operators is non-

existent because the premise of the referral to the ECJ was made on the basis that the 

tour operator is insolvent. If the tour operator is insolvent, they probably don’t care any 

more! 

 

The Impact on Consumers 

 

The ramifications of the decision in Aegean would appear to affect a relatively small 

percentage of travellers when the following conditions are considered: 

 

1. The starting point is that we need a situation where a flight is overbooked (denied 

boarding), cancelled or delayed by more than 5 hours; 

2. We are only concerned with those passengers that are travelling as part of a 

package holiday; 

3. Airlines must provide passenger with the option of a refund or an alternative flight 

(re-routing). The vast majority of passengers are likely to elect to continue with their 

intended journey when presented with these options; 

4. Lightning strikes twice in that that the traveller then discovers that the tour operator 

has gone insolvent; and 

5. Lightning strikes a third time when the traveller discovers that the tour operator 

failed to secure adequate financial protection for refunds to customers. 

 

That said, anything that can happen, will happen. If this situation does materialise, the 

ECJ’s answer as per Aegean is not to provide redress against the airline but, instead 

for passengers to obtain a refund by applying to the UK’s Air Travel Trust (administered 

by the CAA), or the equivalent thereof in other Member States. Failing that, recovery 

can be made against the State8. 

 

Could the CAA (or equivalent) refuse a claim? 

 

Anything is possible. Taking the situation in Aegean, the CAA (or their EU equivalent) could, 

for example, say that that the flight cancellations were caused by the decision taken by 
                                                           
8
 in accordance with Francovich (C-6-89 and C-9/90); Rechberger and Others (C‑140/97); Baradics and Others (C-430/13) 
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the airline to cancel the flight, rather than the failure of the tour operator (albeit the 

airline acting on the basis that they will not be paid by the tour operator for the said 

flights)9. 

 

One would hope, however, that it would be recognised by the CAA that the package 

holiday had indirectly been cancelled due to the imminent failure of the tour operator 

(as anticipated by the airline) and agree to the issue of a refund from the Trust 

accordingly. Either way, the traveller’s fate lies in the hands of the CAA. 

 

Is making a claim against the State practical? 

 

Failing a successful claim through the UK’s Air Travel Trust (or equivalent thereof), the 

ECJ highlight the ultimate safety net of making a claim against the State. However, one 

has to question how desirable it would be to make such a claim, especially if it is for a 

nominal sum. As to viability, even with the UK’s propensity to embrace ‘claim culture’ 

there are hardly lawyers filling up the radio waves with adverts for ‘no-win no fee’ 

Francovich claims! But this is an EU wide issue and, outside the UK, further eyebrows 

may be raised as to the viability of taking such legal action in other EU Member States 

whether due to lengthy delays, the lack of recovery of legal costs or even corruption10.  

 

Nick Parkinson is a solicitor with Travlaw LLP 

He can be contacted at nick@travlaw.co.uk 
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9
 This same ‘chicken and egg’ type scenario was actually considered by the Netherland court in Aegean when considering 

whether to apply Regulation 261/2004 at all
9
 i.e. upon the airline attempting to avoid paying the flat rate of compensation due 

under Article 7 of the Regulation. 
10

 Hungary, a Member State, is subject to such criticism - https://www.ganintegrity.com/portal/country-profiles/hungary/ 
11
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