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LOCAL STANDARDS EVIDENCE: A REVIEW OF TUI UK LIMITED v LYNN MORGAN 

 

Dominique Smith 

 

The issue of ‘local standards’ refuses to go away. Here the author suggests that the latest case 

to raise the issue may give grounds for appeal. 

 

In Morgan v TUI the judge resurrected the Evans v Kosmar line of reasoning which caused so 

much confusion prior to clarification in Lougheed v On the Beach. Suffice to say that it is unlikely 

that the decision will settle the debate between practitioners over the issue. 

 

Following the judgment of Phillips J in Wilson v Best Travel [1993] 1 All ER 353, local standards 

evidence has been fundamental in claims concerning accidents abroad. Such evidence is 

essential to demonstrate that a contract has not been performed with reasonable skill and care, 

albeit there are exceptions to the rule. If there are applicable international standards, for 

example HACCP, or if res ipsa loquitur applies, no local standards evidence will be required. In 

addition, if the standards applied by the hotel or other supplier are so woefully inadequate that it 

is clearly at fault, no local standards evidence will be required. In cases where these exceptions 

do not apply, local standards evidence would be necessary. If a claimant consequently fails to 

obtain such evidence in support of his or her claim, they would do so “at [their] peril”. 

 

In the recent decision of TUI UK Limited v Lynn Morgan [2020] EWHC 2944, the High Court 

held that where local standards are unclear, the court would not require claimants to prove 

standards w  hich are vague, nebulous or non-existent. Instead, a claimant can resort to other 

material to establish that the obligation to exercise reasonable skill and care has been 

breached. This article seeks to analyse this judgment and its implications. 

 

Factual background 

 

Mrs Morgan had booked a package holiday with TUI to stay at the Morne Hotel in Mauritius 

(“the Hotel”). The holiday was to take place in July 2015. Mrs Morgan duly went on the holiday 

with her husband. On the second night of the holiday, at approximately 9pm, she was returning  
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to her room from dinner. She walked alone along an outside, unlit sun terrace, adjacent to the 

swimming pool. Unfortunately, whilst walking to her room, she collided with a heavy wooden 

sunbed and fell, sustaining injuries. 

 

Mrs Morgan brought a claim against TUI pursuant to Regulation 15 of the Package Travel, 

Package Holiday and Package Tours Regulations 1992. She specifically alleged that there had 

been a breach of an implied term in the contract that services would be provided with 

reasonable care and skill, especially with regard to the provision of lighting at the accident 

location. 

 

The trial came before HHJ Jarman QC. The Judge found in his judgment that the accident spot 

“was not pitch dark”, but it would have been very difficult to see the dark wooden sunbed, 

especially when someone was walking from the lit pathway onto the unlit sun terrace. He further 

found that the lack of lighting caused the accident. What concerned HHJ Jarman QC, however, 

was that the safety regulations in Mauritius as to external lighting applicable in hotels was 

unclear. He heard evidence from Mr Magner, Mrs Morgan’s expert, who referred extensively to 

the International Standards Organisation’s standard ISO 30061 on emergency lighting (“the ISO 

Standard”). Mr Magner had stated in his evidence that the standard “did not apply strictly to 

what lighting would be required at the accident spot”. However, Mr Magner suggested that if 

there was no specific local standard, such as in this case, the ISO Standard was what would be 

used. 

 

HHJ Jarman QC handed down a reserved judgment, in which he found that liability was made 

out. He found that there was no prevailing standard in the form of regulations or the like which 

Mrs Morgan could point to, to answer what the Hotel’s obligations were regarding the external 

lighting. He accepted however that the likely standard relating to the provision of lighting on the 

sun terrace was the minimum set out by the ISO Standard. In addition, Mrs Morgan was 

deemed to be contributorily negligent in the order of 20%. 

 

Permission to appeal was later granted by Mr Justice Marcus Smith. TUI advanced five grounds 

of appeal, namely that: 
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1. The Judge misunderstood the ISO Standard as setting minimum standards of emergency or 

general lighting in external areas. 

2. The Judge was wrong to find that the ISO Standard set a universal principle in respect of 

emergency or general lighting. 

3. The Judge should not have felt bound to infer a local standard on the basis of the limited 

evidence before him and was wrong to infer such a standard from the fact that the Hotel 

installed additional lighting after the accident. The Judge should have found that the local 

standard was not proven. 

4. There was no good evidence before the Judge to the effect that the deficiency in lighting 

would have made any difference. 

5. The structure of the judgment showed the Judge pre-determined the issue of liability. 

 

The decision of the High Court 

 

The appeal came before Mr Justice Marcus Smith and took place via Skype for Business. In 

summarising the relevant law that he had been referred to, Mr Justice Marcus Smith stated the 

following at paragraph 17 of the judgment: 

 

1. The Court will not automatically apply the standards that would pertain if the performance of 

an obligation were in England. On the contrary, the Court will regard the standards 

prevailing in the place of performance as a “very important signpost” in determining the 

content of the obligation. 

2. If it can be shown that the standards prevailing in the place of performance have been 

infringed, then the organiser’s English law obligation to exercise reasonable skill and care 

will almost inevitably also be breached. 

However, the converse does not necessarily follow. Even if the standards prevailing in the 

place of performance have been complied with, it does not necessarily follow that the 

organiser will escape liability. The standards prevailing in the place of performance may, for 

no justifiable reason, fall so far below either internationally accepted or English standards 

that the organiser assumes an obligation to exercise reasonable skill and care that is 

informed not by the local standards, but by other standards. Standards (whether local, 
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3. English, or international) will be important in articulating what is reasonable, but they are not 

the last word. 

4. Whilst the burden of proving a breach of the implied term of reasonable skill and care falls 

on the claimant, that burden does not necessarily oblige a claimant to demonstrate what the 

locally applicable standards were to succeed in their claim. Where the local standards are 

unclear, the Court would not require a claimant to seek to prove standards which are vague, 

nebulous or non-existent. In such a case, a claimant is entitled to have resort to other 

material in order to establish that the obligation to exercise reasonable skill and care has 

been breached. 

5. Although local standards will doubtless be a “very important signpost” where they are readily 

ascertainable by reference to a local law or regulation, for example, in cases where there is 

no readily ascertainable standard, it will be for the claimant to establish the content of the 

duty by leading other evidence. 

 

Dealing with Grounds 1 to 3 of the Grounds of Appeal, Mr Justice Marcus Smith said that the 

question before the trial judge was not whether the ISO Standard was applicable, but whether it 

was an appropriate standard to use to determine the factual question of whether TUI had 

breached its duty to perform services with reasonable skill and care. Mr Justice Marcus Smith 

considered that the trial judge was entitled to prefer Mr Magner’s evidence. He also considered 

the trial judge was “absolutely right” to apply what were inapplicable standards, in order to fill the 

void in the local law. He further considered that the trial judge did not infer anything about local 

standards from events after the accident. Consequently, Grounds 1 to 3 were dismissed. 

 

Turning to Ground 4, Mr Justice Marcus Smith did not consider there was anything in this point 

and it was dismissed. 

 

Finally, turning to Ground 5, counsel for TUI accepted there had been no suggestion that the 

trial judge had pre-judged the matter before him. Rather, the point that was being made was 

that the Judge had failed to properly analyse the legal questions before him, such that the 

treatment of local standards was an afterthought. Mr Justice Marcus Smith did not consider that 

this was anything more than a re-run of Grounds 1 to 3, and this was also dismissed. 
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Analysis 

 

The judgment, in this author’s view, is one that could potentially be appealed successfully. It is 

interesting to note that Mr Justice Marcus Smith referred to Lougheed v On the Beach [2014] 

EWCA Civ 1538 to support the proposition that where there was no readily ascertainable 

standard, it would be for the claimant to establish the content of the duty of care by leading 

other evidence. However, that seems to misunderstand Lougheed. Lougheed was not a case 

where there was no readily ascertainable standard: rather, it was a case where the claimant 

failed to adduce any evidence of them. In addition, at trial, there was no enquiry as to the 

general practice of identifying and removing spillages. The claimant attempted in Lougheed to 

fill the gap in her case, as it were, in the absence of that evidence, by using a non-expert to 

answer questions about the frequency with which floors should be cleaned. But whilst this 

evidence led to her victory at first instance, the Court of Appeal did not consider this evidence 

sufficient and overturned her case. Tomlinson LJ specifically indicated in Lougheed that a 

claimant who chose not to adduce local standards evidence in such cases did so at their peril. 

 

The key issue in Morgan was that there was no prevailing standard which could inform what the 

Hotel’s obligations were in respect of external lighting. This is distinct, in this author’s view, from 

the issue in Lougheed, where no local standards evidence had been obtained. It is notable that 

neither the judge at first instance in Morgan, nor Mrs Morgan’s expert, were under the 

impression that the ISO Standard was actually the applicable standard where the accident 

occurred. Despite this, Mr Justice Marcus Smith considered that the trial judge was entitled to 

apply inapplicable standards to fill the void in the local law. Unusually, it does not appear as 

though it was ever argued that the claimant could succeed in its case by establishing local 

custom and practice, which would have been permissible in accordance with the authorities on 

the issue. Mr Justice Marcus Smith has, in effect, utilised the reasoning in Evans v Kosmar 

[2007] EWCA Civ 1003 to justify the decision of the court below, namely that Wilson is not an 

exhaustive statement of the duty of care, and a claimant could establish liability against a tour 

operator by other means. 
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It remains to be seen as to whether TUI will seek permission to appeal. For now, claimants are 

likely to rely on this judgment in an attempt to establish liability where local standards evidence 

is lacking, which could lead to a greater number of successes in these claims. 
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