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Introduction 

[1] The plaintiff, Francesca Knight, was injured when the boat on which she was 

travelling collided with a sandbar, or other similar hazard, on the Lillooet River near 

Pemberton, British Columbia. 

[2] The parties do not dispute that Ms. Knight sustained personal injuries as the 

result of the accident. The sole question to be decided on this application is whether 

the defendants’ liability for those injuries is limited by Part 4 of the Marine Liability 

Act, S.C. 2001, c. 6 [the Act], which incorporates the limitation of liability in the 

Athens Convention relating to the Carriage of Passengers and the Luggage by Sea1 

[the Athens Convention].  

Background 

[3] In the time leading up to the accident, Mainroad Howe Sound Contracting Ltd. 

(“Mainroad”) was under contract with Her Majesty the Queen in the Right of the 

Province of British Columbia, represented by the Minister of Transportation and 

Infrastructure (“MoT”) to provide highway maintenance services for designated 

provincial roadways. One of those roadways is the Pemberton Meadows Road (the 

“Roadway”), which lies adjacent to the bank of the Lillooet River (the “River”) in 

several areas north of Pemberton. 

[4] At the material time, Bob Devaney was Mainroad’s Operations Manager for 

the region. Jesse Morwood was MoT’s Area Manager. 

[5] In 2011, Mainroad and MoT became concerned about the stability of the 

Roadway, due to erosion of the River’s bank in several areas, if stabilization works 

were not conducted. 

[6] The plaintiff, Francesca Knight was a habitat biologist for the Department of 

Fisheries and Oceans (“DFO”). In July 2011, she expressed concerns over the 

                                            
1 Athens Convention relating to the Carriage of Passengers and their Luggage by Sea, 13 December 
1974, (entered into force 28 April 1987, as amended by the Protocol of 1990 to amend the Athens 
Convention relating to the Carriage of Passengers and their Luggage by Sea, 1974). 
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approach taken by Mainroad and the MoT to protect the Roadway from bank 

erosion. The parties agreed to conduct reconnaissance to identify the riverbank 

erosion sites that would require emergency works for the DFO’s review. 

[7] Mr. Morwood tasked Mainroad with securing a boat charter to conduct the 

reconnaissance. Mr. Devaney, in turn, instructed Dave Brodowski, Mainroad’s 

Pemberton Yards supervisor to approach the defendant, Stephen Black, to 

determine whether he would transport Mainroad and MoT representatives on the 

River in his boat. 

[8] After some back and forth, Mr. Black agreed to transport individuals on the 

River in his boat for the purposes of the reconnaissance trip for payment of $200 per 

hour. 

[9] On October 18, 2011, Mr. Black operated the boat for the reconnaissance trip 

with five passengers: Mr. Devaney, Mr. Morwood, Ms. Knight, Jeff McMurtur of 

Mainroad and Mark Gollner, an environmental consultant. 

[10] On the way back from the reconnaissance trip, the boat struck a sandbar or 

some other object in the River. Ms. Knight alleges she sustained significant injuries 

as a result the impact. 

[11] On November 30, 2011, Mr. Black invoiced Mainroad $600 for his services in 

operating the boat for the boat trip. Mainroad paid that amount to Mr. Black on 

December 6, 2011 and subsequently charged that same amount to the MoT. 

Legislative Background 

[12] Liability for injuries sustained by passengers during international carriage by 

sea is governed by the Athens Convention. 

[13] Article 3 of that treaty sets out a regime for the imposition of presumed liability 

on “carriers” for damages suffered in the course of carriage that was due to their 

neglect or fault. Article 18 precludes a carrier from contracting out of that liability. 
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[14] Article 4 provides that a “performing carrier” is “subject and entitled to the 

provisions of [the Athens Convention] for the part of the carriage performed by him.” 

[15] Article 7 imposes limits on the liability for personal injuries. It provides: 

Limit of liability for personal injury  

1 The liability of the carrier for the death of or personal injury to a passenger 
shall in no case exceed 175,000 units of account per carriage. . . . 

[16] The “units of account” are Special Drawing Rights, which are calculated daily 

from the market values of a basket of major currencies: the Athens Convention, 

Article 9. 

[17] On its own, the Athens Convention applies only to international carriage by 

water, and Canada has not formally ratified the convention. However, through Part 4 

of the Act, Canada has adopted Articles 1 to 22 of the Athens Convention into 

national law, with certain modifications. 

[18] Section 37 in Part 4 of the Act provides: 

Force of law 

37(1) Articles 1 to 22 of [the Athens Convention] have the force of law in 
Canada. 

Extended application 

(2) Articles 1 to 22 of [the Athens Convention] also apply in respect of 

(a) the carriage by water, under a contract of carriage, of 
passengers or of passengers and their luggage from one place in 
Canada to the same or another place in Canada, either directly or by 
way of a place outside Canada; and 

(b) the carriage by water, otherwise than under a contract of 
carriage, of persons or persons and their luggage, excluding 

(i) the master of a ship, a member of the ship’s crew or 
any other person employed or engaged in any capacity on 
board a ship on the business of the ship, 

(ii) a person carried on board a ship other than a ship 
operated for a commercial or public purpose, 

. . .  

[Emphasis added.] 
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[19] Other relevant provisions of the Act include: 

Extended meaning of expressions 

36 (1) For the purposes of this Part and Articles 1 to 22 of [the Athens 
Convention], 

(a) the definition ship in Article 1 of [the Athens Convention] shall 
be read as including any vessel or craft designed, used or capable of 
being used solely or partly for navigation, whether seagoing or not…; 
and 

(b) in the definition contract of carriage in Article 1 of [the Athens 
Convention], the expression “carriage by sea” shall be read as 
“carriage by water”. 

[20] Together, those provisions of the Act extend the application of Articles 1 to 22 

of the Athens Convention, including the limitation provisions set out in Article 7, to 

domestic waters in Canada.  

Issues to be determined  

[21] The issue to be determined on this application is whether the defendants’ 

liability is limited by the provisions of Part 4 of the Act and, by extension, the 

limitation provisions of the Athens Convention. 

[22] That analysis will be informed by the interpretation of certain provisions of 

both the Act and the Athens Convention. In particular, I must determine: 

a) was Ms. Knight on the boat pursuant to a “contract of carriage”, as 

contemplated by section 37(2)(a) of the Act; and 

b) if not, do any of the exclusions contemplated by section 37(2)(b) of the 

Act apply to negate the application of the Athens Convention? 

Preliminary matters 

[23] Prior to embarking the analysis of the substantive issues, there are two 

preliminary issues to be determined. They are outlined below. 
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Suitability for Summary Trial 

[24] The defendants make this summary trial application pursuant to Rule 9-7(2) 

of the Supreme Court Civil Rules for judgment in the form of an order that they are 

entitled to limit their liability for the injuries sustained by Ms. Knight. 

[25] Noting that the court has previously decided the same issue under Rule 9-7 in 

Gundersen v. Finn Marine Ltd., 2008 BCSC 1665 [Gundersen], the parties agree 

that this matter is suitable for determination by way of summary trial. I agree. To the 

extent that there is any dispute on the facts, I am able to resolve them, or otherwise 

make the required findings of fact, by reference to the evidence before me. 

[26] I am satisfied that I am able to find the facts necessary to decide the issues 

and that it would not be unjust to do so on a summary basis. 

[27] Furthermore, although determination of the issue will not conclude all of the 

issues in the underlying action, I am told that it could effectively end the litigation or, 

at the least, promote the resolution of the dispute. 

Sufficiency of Pleadings 

[28] As noted above, the issue on to be determined on this application is whether 

the defendants’ liability is limited by the provisions of Part 4 of the Act and, by 

extension, the limitation provisions of the Athens Convention. One component of that 

determination focusses on whether Ms. Knight was on the boat pursuant to a 

“contract of carriage”, as defined in the Athens Convention. 

[29] Ms. Knight has alleged that the defendants’ pleadings are defective in that 

neither alleges a “contract of carriage”. She says its existence is a material fact that 

must be pled. She does not set out the relief she seeks as a result of that alleged 

deficiency. 

[30] For the reasons I have set out below, I do not find the pleadings are defective. 
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[31] As Mr. Justice Verhoeven held in Stoneman v. Denman Island Local Trust 

Committee, 2010 BCSC 636 at para. 16 [Stoneman], the purpose of pleadings is to 

clearly define the issues of fact and law to be determined by the Court. 

[32] In Burton v. Marwest Utilities Services Ltd., 2019 BCSC 490 [Burton], Madam 

Justice Donegan summarized the “foundational purposes” for a notice of civil claim 

at paragraph 241 as follows: 

[241] . . . First, proper pleadings increase efficiency by allowing parties “to 
focus their resources on those matters that are of import and to ignore those 
that are not”: Sahyoun at para. 18. Second, proper pleadings are necessary 
for trial fairness, allowing the defendant to see and respond to the claims 
made against them: Sahyoun at para. 19. 

[33] In Burton at para. 242, the court also referred to the decision of the Court of 

Appeal in the Weaver v. Corcoran, 2017 BCCA 160: 

[242] The Court of Appeal recently reiterated the important purpose of 
pleadings in Weaver v. Corcoran, 2017 BCCA 160 at para. 63: 

[63] The function of pleadings is to define and clarify the issues of 
fact and law for determination. Pleadings give opposing parties 
fair notice of the case to be met and set the boundaries and 
context for matters such as pre-trial discovery, presentation of 
evidence and argument at trial. The plaintiff defines the issues by 
stating, succinctly, the material facts for each cause of action, 
namely, those necessary to support the complete cause. Upon 
seeing the case to be met, the defendant responds in a manner 
which allows the court to understand the issues of fact and law 
that must be decided: Lax Kw’alaams Indian Band v. Canada 
(Attorney General), 2011 SCC 56 at para. 43; Homalco Indian 
Band v. British Columbia, [1998] B.C.J. No. 2703 at para. 5 (S.C.). 

[34] At Part 3, paragraph 12 of its amended response to civil claim, the MoT and 

Mainroad plead as follows: 

In further answer to the whole of the Notice of Civil Claim, these Defendants 
plead and rely on Part 4 of the Marine Liability Act, S.C. 2001, c.6. and the 
attached Schedule 2, Athens Convention Relating to the Carriage of 
Passengers and their Luggage by Sea, 1974, 1463 U.N.T.S. 19 (“Athens 
Convention”). These Defendants say that at all times material, the 
Plaintiff was a passenger or person on a ship operated for a commercial 
purpose and the Plaintiff’s claim for damages is limited by Part 4, s. 37 
of the Marine Liability Act and Article 7, of the Athens Convention.  

[Emphasis added.] 
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[35] At paragraph 10 of his amended notice of civil claim, Mr. Black also expressly 

states his reliance on Part 4 of the Act and pleads that “the Plaintiff was a passenger 

or person on a ship operated for a commercial purpose and the Plaintiff’s claim for 

damages is limited by Part 4, s. 37 of the Marine Liability Act and Article 7 of the 

Athens Convention.” 

[36] Both pleadings specifically assert, among other things, that Ms. Knight was a 

“passenger” on a ship or a “person” on a ship operated for a commercial purpose. 

[37] “Passenger” is referenced in section 37(2)(a) of the Act. That section applies 

to carriages by water under a “contract of carriage”. “Person” is referenced in section 

37(2)(b). That section applies to carriages by water otherwise than under a carriage 

of contract. 

[38] Furthermore, Article 1 of the Athens Convention defines a “passenger” as 

“any person carried in a ship under a contract of carriage”. 

[39] The direction in the pleadings to Part 4 of the Act and the Athens Convention 

is certain. Those provisions provide a clear and direct link between “passenger” and 

“contract of carriage”. I am satisfied that the express reference to “passenger” as 

well of the statutory authority in which it is contained, constitutes notice of the 

defendants’ position that Ms. Knight was transported under a “contract of carriage”. 

[40] However, Ms. Knight argues that the references to the operative provisions 

are not enough. Relying on the decision in Speckling v. Communications, Energy 

and Paperworkers’ Union of Canada, Local 76, 2012 BCSC 1395 [Speckling], she 

submits that the specific elements of the “contract of carriage” must be pled as well. 

[41] In my view, her reliance on the Speckling decision is misplaced. In Speckling, 

although improperly pleaded, the plaintiff’s claim against the defendant was for 

breach of contract. In that context, the court set out the essential elements to be pled 

for breach of contract: Speckling at paras. 12-15. 
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[42] The claim, or more accurately, the defendants’ application, in this case is not 

for breach of contract. It is a claim based on the provisions of the Act and the Athens 

Convention. The Speckling decision, and the discussion with respect to what must 

be pled to properly assert a claim for breach of contract, simply does not apply. 

[43] The elements of the application are set out in Part 4 of the Act and the Athens 

Convention. The defendants pled those elements. 

[44] In any event, Mr. Black does specifically refer to the alleged contract at Part 

1, paragraphs 13 and 14 of both his initial and amended responses to civil claim. In 

those paragraphs, he states: 

13 In order to induce the Defendant Black into entering into an 
agreement to transport the Employees including the Plaintiff to the 
Stream Bank (the “Agreement”), Mainroad made the following 
representations to the Defendant Black: 

a. That Mainroad would accept liability for any and all claims 
arising out of the Agreement made against him by the 
Employees, including the Plaintiff, (the “Claims”); 

b. That any potential Claims of the Employees, including the 
Plaintiff, would be covered by the Workers Compensation Act, 
R.S.B.C., 1996, C.492 (the “WC Act”); and 

c. That the Employees, including the Plaintiff, willingly agreed to 
assume all risk of injury or death while on board the Boat. 

(together, the “Representations”) 
14 The Defendant Black relied on the Representations and, on that 

basis, entered into the Agreement, to his detriment.  

[45] In my view, the defendants specifically define the issues of fact and law to be 

determined by the court, that is, whether Ms. Knight was a “passenger” under a 

“contract of carriage”, or a “person” being carried otherwise than under a contract of 

carriage so as to determine whether Part 4, s. 37 of the Act and hence, Article 7 of 

the Athens Convention apply to limit the defendants’ liability. 

[46] I am satisfied that the defendants’ pleadings are sufficient to meet their 

purpose as set out in Stoneman and Burton. In a nutshell, they adequately define 

those issues and provide fair and proper notice of those issues and the defence 

raised. 
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[47] Indeed, based on the questions that Ms. Knight’s counsel asked of Mr. 

Devaney and Mr. Knight at discovery and the submissions made at this application, 

there is no doubt that Ms. Knight was well aware of the specific issues raised by the 

defendants in their pleadings and on this application, including their allegation that 

Ms. Knight was transported by Mr. Black under a “contract of carriage”. The 

discovery questions were pointed and reflected an appreciation of the issue. The 

submissions were well-articulated and comprehensive. 

[48] Ms. Knight’s amendments to the notice of claim also reflect her understanding 

of the case to be met. At Part 1, paragraph 8 of the original claim, Ms. Knight herself 

alleged the following: 

8. At all material times, Mainroad and HMTQ, and each of them, had 
commercially contracted with Black for services and the use of the Boat to 
carry the plaintiff on board the Boat to the Stream Bank location. 

[49] After being served with the defendants’ notice of application in March 2019, 

she amended the notice of civil claim to delete the reference to a commercial 

contract. That amendment is a further indication that she understood the defendants’ 

intention to prove that a contract of carriage existed. 

[50] Even if the pleadings were defective, I am satisfied that Ms. Knight was aware 

of the issues to be determined on this application and understood the defence raised 

by April 2019 at the latest. 

[51] Despite that understanding, Ms. Knight waited until the hearing of the 

application in October 2020 to raise an issue with the pleadings. Her delay in raising 

the issue militate against any relief that would preclude the defendants from 

proceeding on this application: Burton at paras. 249 to 255. 

[52] I conclude that the defendants’ pleadings have been sufficiently pleaded to 

allow for the determination of the issues before me. 

[53] I now turn to my consideration of those issues.  
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Analysis  

[54] The defendants argue that:  

a) Ms. Knight was carried on the boat pursuant to a “contract of carriage”, 

and therefore comes within section 37(2)(a); or 

b) if she was not carried under a contract of carriage, (i) she was not a 

person engaged “on the business of the ship”, or (ii) the boat was 

operated for a “commercial purpose”, and therefore she does not come 

within the possible exclusions to the limitation set out in sections 

37(2)(b).  

Was Ms. Knight carried on the boat pursuant to a “contract of 
carriage”? 

[55] As the starting point of this analysis, Article 1 of the Athens Convention 

defines a “contract of carriage” to mean a “contract made by or on behalf of a carrier 

for the carriage by sea of a passenger”. 

[56] As noted, section 36 of the Act directs that the phrase “carriage by sea” in this 

definition be read as “carriage by water”. For the balance of these reasons, I will 

substitute the words “carriage by sea” with the words “carriage by water”. 

[57] “Carriage” is not defined in the Act or in the Athens Convention. Black’s Law 

Dictionary defines “carriage” as “[t]ransportation of goods, freight or passengers”: 

Henry Campbell Black, Black’s Law Dictionary, 6th ed (St. Paul, MN: West, 1990). 

[58] Relying on that definition of “carriage”, the defendants argue that, as Mr. 

Black’s contract with Mainroad was made for the specific purpose of the 

transportation of individuals by boat on the River, the contract comes within the 

definition of “carriage of contract”. 

[59] Ms. Knight argues that the analysis is not that simple. She argues that the 

defendants’ analysis ignores the nuances of marine contracts and agreements for 

the use of vessels. More specifically, she makes a distinction between a “contract of 
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carriage” and a “charterparty”. She submits that the contract in this case is not a 

“contract of carriage”, but rather is a “charterparty”. As such, she argues that the 

limiting provisions of the Athens Convention do not apply. 

[60] Carver on Charterparties succinctly provides that: “[a] charter party is a 

contract whereby one party (the “shipowner”) contracts to place the whole or part of 

a vessel at the disposal of the other party (the “charterer”)”. It notes that charter 

parties can include the commercial carriage of passengers: Carver on Charterparties 

(London: Sweet & Maxwell, 2017) at 1, paras. 1-011. 

[61] In general, there are three types of charter party: voyage charters, time 

charters, and bareboat charters: Aldo Chirocop et al, Canadian Maritime Law, 2d ed 

(Toronto: Irwin Law, 2016) at 528. 

[62] Time charters, in turn, are more specifically described in Carver on 

Charterparties as follows: 

. . . a time charterparty is a contract whereby the owner undertakes to place 
the vessel together with its master and crew at the disposal of the charterer 
for a period of time. Under a “term time charter” the charter period is 
determined in advance, while under a “trip time charter”, the charter party 
extends for the time required to undertake the contractually defined trip…The 
shipowner retains possession of the vessel through the master and crew, 
who remain the owner’s servants. 

[63] In addition to the secondary sources, Ms. Knight also refers to the decision of 

the England and Wales High Court in Martrade Shipping & Transport GmbH v. 

United Enterprises Corporation, [2014] EWHC 1884 (Comm) [Martrade]. 

[64] In Martrade, the governing law of the charterparty was to be determined in 

accordance with the Rome Convention. Article 4(2) of that convention made 

presumptions about the place most closely connected with the contract. Section 4(4) 

of that convention expressly excluded a “contract from the carriage of goods” from 

that presumption. Section 4(4) also provided that “[i]n applying this paragraph single 

voyage charter–parties and other contracts the main purpose of which is the 

carriage of goods shall be treated as contracts the carriage of goods.” 
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[65] The charterer sought to rely on the exemption, arguing that the agreement, 

although expressly described as a “charterparty”, was, in fact, a contract for the 

carriage of goods. 

[66] The court considered the defining characteristics of time charters and rejected 

that argument. It stated, in part: 

30.  . . .The defining characteristic of a time charter is that the vessel is under 
the directions and orders of the charge for as regards its employment. It is the 
charterer determines what voyages the vessel is to undertake and what cargo 
it is to carry, within the geographical and other constraints contained in the 
particular charterparty clauses. Typically the charterer pays for the cost of 
fuel in employing the vessel and her crew as he chooses. 

[67] On those authorities, Ms. Knight asserts that the agreement for the 

transportation by boat in this case has the characteristics of a “time charter” (more 

specifically a “trip time charter”) and not a “contract of carriage”. She most strongly 

relies on her submission that, while Mr. Black retained possession of the boat, Mr. 

Devaney, on behalf of Mainroad, directed and had control of where Mr. Black 

travelled on the River. 

[68] However, in my view, it is significant that, in Martrade, other than treating 

“single voyage charter parties” as a “contract of carriage of goods”, the Rome 

Convention did not provide any guidance on how to interpret the phrase “contract for 

the carriage of goods”. Without that guidance, the court had to consider the meaning 

of the words as otherwise used in the marine context. 

[69] That is not the situation here. In this case, Article 1 of the Athens Convention, 

together with section 36 of the Act, do provide guidance on the interpretation of 

“contract of carriage”. 

[70] Given that express guidance, there is no need to resort to the general 

definitions set out in the secondary sources or to the decision in Martrade, which 

was grounded on the specific provisions (or lack thereof) and circumstances of that 

case. Neither are determinative of the issue whether Mr. Black’s transportation of 

Ms. Knight on his boat constitutes a “contract of carriage” as contemplated by the 
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Act for the purpose of the limitations set out in the Athens Convention. Instead, the 

express provisions of the Athens Convention and the Act are determinative. 

[71] As set out above, the Athens Convention provides that a “contract of carriage” 

is a “contract made by or on behalf of a carrier for the carriage by [water] of a 

passenger”. 

[72] To start, nothing in the definition excludes an agreement that has the 

characteristics of what the secondary sources refer to as a “charterparty”. 

[73] In that regard, it is notable that in Martrade, the Rome Convention expressly 

treated “single voyage charter–parties” as “contracts for the carriage of goods”. 

While that is not determinative of the issue in the case at bar, it highlights the 

possibility that that, depending on the circumstances, a conclusion that an 

agreement may be defined as a “charterparty” will not necessarily preclude the 

conclusion that it can also be a contract for carriage. As was the case in Martrade, 

the relevant circumstances include the definitions and interpretative guidance 

contained in the governing legislation. 

[74] Under the Athens Convention, the following elements are required for a 

finding that a “contract of carriage” exists: (a) a contract (b) made by a “carrier” (c) 

for the “carriage by water” of a (d) “passenger”. 

[75] In my view all four of those elements exist in this case to make the agreement 

to transport Ms. Knight and her colleagues by boat a “contract of carriage”.  

Is there a contract? 

[76] At Mainroad’s request, Mr. Black agreed to transport the individuals 

participating in the reconnaissance trip by boat on the River in exchange for 

payment of $200 per hour. After the completion of the trip, Mr. Black invoiced 

Mainroad and Mainroad paid Mr. Black $600, based on three hours of carriage on 

the boat. 
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[77] The defendants argue that those facts are enough to prove that a contract, 

being the first element of a “contract of carriage”, exists. 

[78] Ms. Knight does not agree. She argues that the evidence before the Court is 

insufficient to prove that a contract exists. 

[79] Ms. Knight’s submission regarding the sufficiency of the evidence is twofold. 

She argues that Mr. Devaney’s and Mr. Black’s evidence is contradictory with 

respect to whether Mr. Black discussed the terms of the agreement with Mr. 

Brodowski or Mr. Devaney. She also notes that the defendants rely on Mr. 

Devaney’s hearsay evidence to prove that an agreement was made. In his affidavit, 

Mr. Devaney relies on what Mr. Brodowski told him about his discussion with Mr. 

Black regarding the terms of the agreement. 

[80] As her matter is being determined by way of a summary trial, she argues both 

the contradictory evidence and the hearsay evidence are fatal to the defendants’ 

ability to prove that a contract was made. 

[81] I do not agree. 

[82] Notwithstanding the contradiction as to who bound Mainroad to the contract, 

there is no dispute that Mainroad was a party to the agreement or regarding the 

terms of the contract; both Mr. Black and Mr. Devaney agree that Mr. Black agreed 

to transport certain individuals by boat on the River in exchange for payment of $200 

per hour. They also agree that Mainroad was bound by that agreement. Whether 

that agreement was made on behalf of Mainroad by Mr. Brodowski or Mr. Devaney 

does not change those terms. 

[83] Ms. Knight is correct that hearsay evidence is not admissible to prove the 

terms of the agreement on this summary trial. However, I am able to determine the 

terms of the agreement without any reference to Mr. Devaney’s hearsay evidence or 

the evidence of Mr. Brodowski in two ways. The first is Mr. Black’s evidence, which 

is consistent with the formation of the contract that is alleged. He confirms the terms 

described above. The second is the conduct of the parties, which is also consistent 
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with the contract. I can consider that conduct to determine whether the parties 

entered into a contract: Grewal v. Grewal, 2017 BCSC 573 at para. 35; Le Soleil 

Hotel & Suites Ltd. v. Le Soleil Management Inc., 2009 BCSC 1303 at para. 334; 

Canlan Investment Corp. v. Gettling (1997), 37 B.C.L.R. (3d) 140 (C.A.). 

[84] In this case, Mr. Black transported the parties on his boat and Mainroad paid 

him the agreed rate to do so. That conduct is consistent with the agreement that the 

defendants have alleged existed between the parties. 

[85] On the basis of Mr. Black’s evidence and the conduct of the parties, I find that 

there was a contract between Mainroad and Mr. Black to transport the individuals by 

boat in exchange for payment of $200 per hour.  

Was the contract made by a “carrier”? 

[86] The second element of the definition of a “contract of carriage” requires that 

the contract must be “made by or on behalf of a carrier”. 

[87] In the Athens Convention: 

“Carrier” means a person by or on behalf of whom a contract of carriage has 
been concluded whether the carriage is actually performed by him or a 
performing carrier” 
“Performing carrier” means a person other than a carrier, being the owner, 
charterer or operator of a ship, who actually performs the whole or a part of 
the carriage” 

[88] It is clear from the definition that Mr. Black, as the owner and operator of the 

boat who performed the carriage, is the “performing carrier”. 

[89] The definition of “carrier” is, however, is not as straightforward as the 

definitions of “carrier” and “contract of carriage” are circular: to find that a person is a 

“carrier” requires a finding a “contract of carriage” has been concluded and to find 

that a “contract of carriage” exists requires that a person is a “carrier”. 

[90] I have found that Mainroad concluded a contract with Mr. Black to transport 

Ms. Knight and her colleagues by boat on the River.  It did so on behalf of the MoT 
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under the road maintenance services contract.  I am satisfied that, in those 

circumstances, both Mainroad and MoT fall within the definition of “carrier”.  

[91] A finding that Mainroad and MoT are “carriers” is consistent with the 

distinction between “carrier” and “performing carrier” in the Athens Convention. If the 

drafters of the Athens Convention intended that only those persons who actually 

performed the carriage are “carriers”, there would be no need for that distinction. 

[92] I conclude that Mainroad and MoT are “carriers”. The second element of the 

“contract of carriage” test has been met. 

Was the contract for the “carriage by [water]”?  

[93] “Carriage” is not defined in the Act or in the Athens Convention. However, 

Black’s Law Dictionary defines “carriage” as “[t]ransportation of goods, freight or 

passengers”. 

[94] The boat trip, being for the transportation of the individuals on the River, 

constitutes “carriage by water”. 

Was Ms. Knight a “passenger”?  

[95] The Athens Convention includes as a “passenger”, “any person carried in a 

ship under a contract of carriage”. 

[96] Ms. Knight’s submits that to come within that definition, she, being the person 

being carried on the boat, must be privy to the contract of carriage. She argues that 

without that contractual nexus, the defendants cannot rely on the provisions of the 

Act or the Athens Convention to limit their liability for injuries she sustained. 

[97] The case law does not support her argument. 

[98] In Cairns v. Northern Lighthouse Board and Cakypso Marine, [2013] CSOH 

22 (Scot) [Cairns], the Northern Lighthouse Board employed Ms. Cairns as a finance 

assistant. As part of her employment duties, she was required to visit lighthouses 

owned by the employer for audit purposes. Her employer made arrangements with 
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Calypso Marine Ltd. to allow her to travel by boat to one such lighthouse. In the 

course of that travel, she suffered an injury to her lower back. She sued both the 

employer and the boat owner. 

[99] The Scottish Court of Session, Outer House considered the meaning of 

“passenger” in the Athens Convention and, in particular, whether the person making 

the claim for damages had to be a party to the contract referred to in “any person 

carried in a ship under a contract of carriage”. 

[100] The court held that they did not, stating at para. 51: 

[51] On the authority of Herd, I am of the opinion that the Athens 
Convention was applicable to the present case. In particular, the [plaintiff] fell 
within the definition of “passenger” in article 1.4, in that she was carried in a 
ship under a contract of carriage. The contract between the [employer] and 
the [boat owner] amounts in my opinion to a contract of carriage for the 
purposes of the Convention; the decision in Herd indicates that it is 
immaterial that the [plaintiff] was not a party to the contract. I was attracted 
for a time to the view that, because the contract was between the [employer] 
and the [boat owner] and was for the provision of the entire vessel for the 
purposes of the [employer], the Convention had no application. I am 
persuaded by Herd, however, that that argument is not correct; it is plainly 
held in that case that for a contract of carriage to exist it is immaterial that the 
particular passenger making the claim is a party to that contract, as long as 
his or her journey is made in pursuance of such a contract. That would mean 
that the limitation and time bar provisions of the Convention would apply to 
the present case. 

[Emphasis added.] 

[101] The facts of this case are analogous to, if not indistinguishable from, the 

decision in Cairns. 

[102] Quoting from the discussion in Ordon Estate v. Grail, [1998] 3 S.C.R. 437, the 

court in Gundersen at para. 17 noted:  

[17] In discussing the extent to which common law principles may be 
incorporated into maritime law, the Court said at ¶ 78 and 79: 

. . . 

[79] When applying the above framework in the maritime law 
context, a court should be careful to ensure that it considers not only 
the social, moral and economic fabric of Canadian society, but also 
the fabric of the broader international community of maritime states, 
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including the desirability of achieving uniformity between jurisdictions 
and maritime Law matters. . . .  

[103] I have considered that desire for uniformity in taking the decision in Cairns 

into account in my analysis. 

[104] In addition, the conclusion in Cairns is consistent with section 37(2)(a) of the 

Act.  That section provides that the Athens Convention applies in respect of “the 

carriage by water, under a contract of carriage, of passengers”. The use of commas 

in that section delineates “contract of carriage” from “passengers”. If it was intended 

that the contract of carriage be made directly with the individual “passengers”, the 

legislature would not have made that delineation.  Rather, section 37(2)(a) could 

have provided that the Athens Convention applies to “the carriage by water under a 

contract of carriage with passengers”. The legislature chose not to use that 

language. 

[105] I find that Ms. Knight was a “passenger”. 

Conclusion  

[106] On the basis of the above, I am satisfied that all of the elements of the 

definition of “contract of carriage” are present. As such, section 37(2)(a) applies to 

invoke the application of Articles 1 to 22 of the Athens Convention, including the 

limitation provisions, to this case.  

If there is no “contract of carriage”, does Ms. Knight come within the 
section 37(2)(b) exclusions? 

[107] Even if that conclusion is not correct, and Ms. Knight was not transported 

under a “contract of carriage”, Part 4 of the Act, and therefore the limitation 

provisions of the Athens Convention, will nonetheless apply unless she comes within 

any of the four exclusions set out in section 37(2)(b). 

[108] That section provides: 

Extended application 

(2) Articles 1 to 22 of the Convention will apply in respect of 
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... 

(b) the carriage by water, otherwise than under a contract of 
carriage, of persons or of persons and their luggage, excluding 

(i) the master of a ship, a member of the ship’s crew or any 
other person employed or engaged in any capacity on board a 
ship on the business of the ship, 

(ii) a person carried on board a ship other than a ship operated for 
a commercial or public purpose; 

(iii) a person carried on board a ship in pursuance of the obligation 
on the master to carry shipwrecked, distressed or other persons or by 
reason of any circumstances that neither the master nor the owner 
could have prevented, and 

(iv) a stowaway, a trespasser or any other person who board a 
ship without the consent or knowledge of the master or the owner. 

[Emphasis added.] 

[109] The defendants take the position that none of those exclusions apply to 

preclude the limitation provisions of the Athens Convention. 

[110] The parties agree that neither section 37(2)(b)(iii) nor (iv) have application in 

this case. Their positions diverge on the issue of whether the exclusions set out in 

section 37(2)(b)(i) or (ii) apply. 

[111] In particular, the defendants say that Ms. Knight was not engaged “on the 

business of the ship” and that the boat was operated for a “commercial purpose”. 

Was Ms. Knight a person engaged “on the business of the ship”? 

[112] The first of the exclusions is contained in section 37(2)(b)(i) of the Act. Under 

that section, “the master of a ship, a member of a ship’s crew, or any other person 

employed or engaged in any capacity on board a ship on the business of the ship” is 

not subject to the limitations imposed by the Athens Convention. 

[113] Ms. Knight argues that the use of the words “or any other person” and “in any 

capacity” was intended to encompass a wide spectrum of possible roles on board a 

ship, while also encompassing the wide range of possible business that a ship may 

engage in. 
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[114] Using that broad interpretation, she argues that the purpose of the boat trip 

was to complete the reconnaissance survey of the riverbank and that she was on 

board the ship as a part of that business. 

[115] In my view, that argument conflates the “business of the ship” with the 

business of the people on the ship. In this case, the two are not the same.  

[116] There is no doubt that Ms. Knight was on board the ship in her capacity of a 

representative of the DOF. Her business was the same as the four individuals other 

than Mr. Black who were passengers on the boat with her: to conduct a 

reconnaissance to identify the riverbank erosion sites that would require emergency 

works. 

[117] There is no suggestion that Mr. Black had any expertise or technical 

knowledge to be able to assist in doing that work. His business was to transport Ms. 

Knight and her colleagues on the River to allow them to do conduct the 

reconnaissance. 

[118] The distinct and separate nature of Mr. Black’s role on the trip is highlighted 

by his response to inquires about the activities on the day of the accident. At 

discovery, he described his involvement as follows: 

Q Okay. So you think you --- you’ve told me everything you remember about 
the activities prior to everyone being on the boat and starting the tour? 

A Yeah. I probably don’t remember, because I didn’t really pay attention. It 
wasn’t my -- I was just the guy driving the boat. The rest of what they did was 
up to them. I don’t know. 
Q Okay.  

A  I just --- They were there for their own reasons. 

[Emphasis added.]  

[119] Mr. Devaney’s evidence is similar. His evidence regarding the business of the 

vessel was as follows: 

294 Q And I think we said earlier that other than Mr. Black, who was 
operating the boat, everyone else was there to perform in one form or 
another this recognizance of the bank? 
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A Yes.  

[Emphasis added.] 

[120] It is also telling that in his discovery evidence, Mr. Black excluded himself as 

a participant in the business of the five individuals who he transported on the boat. 

His evidence in that regard was as follows: 

291 Q Okay. And you knew when you got there what the business of the day 
was? 

A Correct.  

292 Q Okay. And that was going to be to take these five workers --- Was it 
five?  I’m getting the nod. -- Five workers on a visit up the river to about 
where you live at the end of the road and to allow them to see various 
features on the bank and then to bring them back to the ramp? Or to the load 
point, I’ll call it. 
A Correct. 

293 Q Okay. And everyone on board, including yourself, -- you’re the driver, 
but all of the five people would be involved in that business? 

A In which business?   

294 Q The business of going up and down the river reviewing the banks. 

A They were all onboard, you mean?   

295 Q Yes. They were all --- They were all involved in that activity?  

A Correct. 

[121] The “five workers” were Mr. Devaney, Mr. Morwood, Ms. Knight, Mr. 

McMurtur and Mr. Gollner. Mr. Black confirms the reference to “they” and to the “five 

workers” in the third person. Mr. Black does not include himself as participating in 

the “business” of the “five workers”. 

[122] On the evidence, it is clear that both Mr. Black and Mr. Devaney made a 

distinction between the work that was conducted by the “five workers”, that is, the 

reconnaissance work, and the work that was conducted by Mr. Black as the owner of 

the boat, that is, to operate the boat. 

[123] Given that clear distinction, it cannot be said that the “business of the ship” 

was to conduct the reconnaissance work in which Ms. Knight was engaged. 
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[124] By Ms. Knight’s broad interpretation, the “business of the ship” would always 

be the same as the business of the passengers on the ship. If that were the case, 

there would be no need to include the words “on the business of the ship” in section 

37(2)(b)(i). 

[125] In my view, the business of the ship was singular and limited: to transport Ms. 

Knight and her colleagues on the River. As Ms. Knight was not employed or 

engaged in that “business” of transportation, section 37(2)(b)(i) is not invoked so as 

to relieve Ms. Knight from the limitation provisions of the Athens Convention.  

Was the ship operated for a “commercial purpose”?  

[126] The second exclusion on which Ms. Knight relies is contained in section 

37(b)(ii) of the Act. That section excludes from the application of the Athens 

Convention “a person carried on board a ship other than a ship operated for a 

commercial or public purpose”. 

[127] To eliminate this category as an exclusion to the limitation provisions, the 

defendants must prove that the ship was operated for a commercial purpose. 

[128] The Act does not define “commercial purpose”. 

[129] However, as set out in the case law, the concept of profit factors in the 

interpretation of the phrase “commercial purpose”. For example, in Community 

Futures Dev. Corp. v. Litenberger, 2006 BCSC 856 at para. 37, Mr. Justice Joyce 

described the word “commercial” within the phrase “commercial purposes as follows: 

[37] The adjective “commercial” should be taken in its usual dictionary 
meaning: “making or intended to make a profit”; having profit, rather than 
artistic or other value, as a primary aim” (The New Oxford Dictionary of 
English).   

[130] It is uncontroverted that, in the normal course, Mr. Black did not operate the 

boat for a commercial purpose. He purchased the boat for pleasure use and had not 

used the boat for any money-making activity either before or after the accident. 

Given his use, Mr. Black did not insure the boat for commercial purposes. 
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[131] In fact, he initially declined Mr. Brodowski’s request to provide transportation 

for the reconnaissance trip on the basis that he was “not a commercial operator”. 

[132] It is also uncontroverted that Mr. Black was not prepared to provide the 

transportation for free. In his words at discovery, “I’m not a charity”. In fact, he 

charged Mainroad $200 per hour, which was, in his words, “[a] hundred bucks an 

hour for [him] to leave [his] shop and the rest in fuel”. Having spent three hours on 

the trip, he was paid $600. 

[133] The parties themselves viewed the contract as being commercial in nature. 

Mr. Black’s initial reaction to advise Mr. Brodowski that he was “not a commercial 

operator” confirms his view that he used the boat on the day of the accident for a 

commercial purpose. 

[134] Although it has since been amended, in the initial notice of civil claim, Ms. 

Knight herself stated at para. 8: 

8 At all material times, Mainroad and HMTQ, and each of them, had 
commercially contracted with Bloc for services and the use of the Boat to 
carry the plaintiff on board the Boat to the Stream Bank location.  

[Emphasis added.] 

[135] While neither parties’ characterization is determinative of the issue, they lend 

support to the conclusion that the boat was used for a commercial purpose in the 

plain and ordinary meaning of the word. 

[136] The fact that Mr. Black otherwise used the boat for non-commercial purposes 

does not change the commercial nature of the trip that Ms. Knight was on. 

[137] There is no requirement in section 37(2)(b) that the ship be operated for a 

commercial purpose in the “usual” course. If Parliament intended that to be the case, 

it could have easily included words to that effect in the Act. It did not. 

[138] I conclude that on the day of the accident, the ship was operated for a 

commercial purpose. Section 37(2)(b)(ii) is not invoked to relieve Ms. Knight from 

the limitation provisions of the Athens Convention.  
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Conclusion 

[139] On the basis of the above, I am satisfied that if Ms. Knight was not 

transported under a “contract of carriage”, none of the exclusions set out in section 

37(2)(b) apply to negate the application of the Athens Convention, including the 

limitation provisions, to this case.  

Summary and conclusion 

[140] On the basis of the above, I conclude that: 

a) section 37(2)(a) of the Act applies to invoke the application of Articles 1 

to 22 of the Athens Convention to this case; and 

b) in the alternative, none of the exclusions set out in section 37(2)(b) of 

the Act apply to negate the application of Articles 1 to 22 the Athens 

Convention. 

[141] According, any liability that may be found against the defendants is limited to 

175,000 “units of account” pursuant to Part 4 of the Act and Articles 1 to 22 the 

Athens Convention. 

[142] Costs of this application are awarded in favour of the defendants. 

“Ahmad J.” 
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