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Glasgow, 7 April 2021 

 
Act: Manson, Advocate  

Alt: MacPherson, Advocate  

 
The Sheriff, having resumed consideration of the cause, sustains the pursuer's pleas in law,  

repels the defender's pleas in law and grants decree in favour of  the pursuer for payment by  

the defender to the pursuer of the sum of Twenty Nine Thousand Four Hundred and Fifty 
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Two Pounds and Fifty Pence (£29,452.50) with interest thereon at the rate of 8 per cent per  

year from 17 March 2020 until payment; Reserves all questions of expenses meantime.  

 

 
 

 
Sh 

 
 

 
NOTE 

 
1. Introduction 

 
In this commercial action the pursuer seeks payment of £29,452.50 from the defender.  The sum 

sought is by way of a refund of sums paid by the pursuer to the defender pursuant to a  

contract entered into by the parties on or around 8 March 2019 ("the contract"). The contract  

was for the provision of travel services, including coach travel, hotel, restaurant and various 

activity bookings in connection w ith a proposed trip to London in March 2020 by pupils of 

Newington Primary School in Dumfries ("the school"). The pursuer is respons ible for the  

administration and operation of the school.  

 

The contract was reduced to writing comprising a booking confirmation (5/2 of process) and 

the defender's standard form terms and conditions (5/lof process) ("the conditions"). At the  

heart of the pursuer's case is clause 6 of the conditions which is in the following terms; 

 

"6. If we cancel your booking  

 
 

We reserve the right to cancel your booking. We will not cancel less than 10 weeks before your 

departure date, except for unavoidable and extraordinary  circumstances, or failure by you to 

pay the final balance, or because the minimum number of passengers required for the package 

to go ahead hasn't been re ached. Unav oidable and extraordinary circumstances me ans a 
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situation beyond our control, the consequences of which could not have been avoided even if all  

reasonable measures had been taken. If we have to cancel a LIVE! Student event due to us not 

receiving the required passenger numbers to run the event, we will notify you 70 days before 

your tour and provide a 100% refund. If your tour is cancelled, you can either have a full refund 

of all monies paid or accept an alternative tour of comparable standard from us if we offer one  

(we will refund any price difference if the alternative is of a lower value). In the event a refund 

is  paid to you, we will: 1. provide a full refund of your travel insurance premiums if you paid  

them to us and can show that you are unable to transfer or reuse your policy. 2. pay 

compens ation as detai led below except where the cancellation is due to unavoidable and  

extraordinary circumstances (see definition above) " 

 
It was also common ground between the parties that the contract was governed by the 

Package Travel and Linked Travel Arrangements Regulations 2018 (SI 2018/634) ("the 

Regulations") and that regulation 13 (3) of  the Regulations implied  the following term into  

the contract: 

 

"The organiser [here the defender] - (a) may terminate the package travel contract and provide 

the traveller [here the pursuer] with a full refund of any payments made for the package; (b) is 

not liable for compensation. ff  

 
That term is implied into the contract in circumstances envisaged by regulation 13 (2) of the  

Regulations where: 

 

"the organiser [here the defe nder] is prevented from perfor ming the contract because of  

unavoidable and extraordinary circumstances and notifies the traveller of the termination of  

the contract without undue delay before the star t of  the package. f f  
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Parties are agreed that on or about 17 March 2020 the contract was cancelled. What lay behind 

the cancellation of the contract was the onset of the Coronavirus pandemic ("the pandemic")  

and a statement issued  by the Prime Minister on 16 March 2020 regarding the pandemic and  

in particular the requirement for all unnecessary travel to stop. Following the growing concern  

as to the onset of the pandemic and the Prime Minister's statement parties exchanged  a  

number of emails (5/3 and 5/4 of process) culminating in an email from the defender to the  

pursuer at 17.05 hrs  on 17 March 2020 (referred to by the pursuer in its pleadings as "the  

Cancellation Email").  

 

The Cancellation E mail stated as follows: 

 

 
"Following the Prime Minister's speech yesterday, the continuation of London clos ures each  

day and most importantly the welfare of your group. We have made the informed decision to  

cancel your tour to London on 23 rd  March 2020. We have already started negotiations with our  

suppliers regarding refunds and hope to have an outcome in the next few weeks. However this  

may take longer given the scale of the situation" 

 

Parties are also agreed that the onset of the pandemic constituted "unavoidable and 

extraordinary circumstances" for the purposes of clause 6 of the conditions and the term implied 

by regulation 13(3) of the Regulations.  

 

The pursuer's position is that the Cancellation E mail was issued by the defender and as such 

the contract was cancelled pursuant to clause 6 of the conditions. That being so the defender  

was contractually obliged to provide the pursuer with a full refund of  sums paid  to the 

pursuer .  
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The defender's position is that in the circumstances averred clause 6 of the conditions is not  

engaged as that clause (and presumably the implied term although that position is not clear  

from the Record) contemplates a situation in which the pursuer is in a position to proceed but  

the defender  cancels. It is the defender's position that the pursuer's averments made it clear  

that the pursuer did not wish to proceed with the booking (or was unable to proceed).  

 

The case called before me for debate (virtually by WebEx) on 19 March 2021. Both parties had  

lodged written submissions prior to the debate.  

 

2. Submissions 
 

Pursuer 

 
In moving the court to grant decree de plano, Mr Manson adopted and expanded  on his  

written submissions.  

 

 
(i) Relevant Legal Principles 

 
Mr Manson's position was that the task before the court was two-fold; (i) to give effect to and 

apply certain contractual terms and (ii) ascertain the meaning and relevance of  certain items  

of correspondence, in particular e mail correspondence, passing between the parties.  

 

 
In dealing with the first task, Mr Manson invited the court to follow the well-known canons 

of contractual construction which he summarised as follows: 

(a) The correct approach to the interpretation of contracts is a unitary one which seeks 

to objectively determine what a reasonable person with all the background 

knowledge reasonably available to both parties at the time of contracting would 

have understood the parties to have meant.  
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(b) The court should be concerned to give effect to the natural and ordinary meaning 

of the words used by the parties.  

(c) In circumstances where there are ambiguities or rival meanings, the court is  

entitled to test the competing constructions with reference to business common 

sense.  

(d) The "internal context" of the contract at issue should be considered in seeking to 

construe a particular  term. The court should be concerned  to read the contract as  

a whole in a coherent and consistent way with the result that the terms 

complement rather than contradict one another .  

 

 
Mr Manson referred me to the following authorities; 

 
Arnold v Britton [2015] AC 1619 per Lord Neuberger at paras 14-23 and Lord Hodge at 

paras 76-77; 

 

 
@SIPP Pension Trustees v Insight Travel Services Limited 2016 SC 243 a t pa ras 17 and 44; 

 

 

 
Scanmudring A S v James Fisher MF E Ltd 2019 SLT 2 95 per the Lord President a t pa ra 

32 on p301 and Lord Menzies at para 63. 

 

 
Under reference to Arnold (Lord Neuberger at paras 19-20) Mr Manson submitted that 

 
the court should not displace the natural and ordinary meaning of the words used simply  

because a term appears to have been imprudently agreed by one of the  parties. To reinforce  

that point under reference to Scanmudring, I was directed to Lord Menzies' comments at paras 81-

82 where he concluded : 
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"... it may be that, with hindsight, subsequent events have shown that the natural meaning 

of the words of the parties'  contract have produced a bad bargain for the defenders, but that 

does not justiftJ this court re-writing the parties' contract." 

 

 
The approach to be taken by the court in relation  to  the  construction  of  items  of 

correspondence is also an objective one. The test is the understanding that  the  reasonable 

recipient armed with the  relevant  background  knowledge  known  to  both  parties.  In  that 

regard Mr Manson referred me to the opinion of Lord Clark in Scot Road Partnership Projects 

Ltd v The Sc ottis h Ministers [2019] CSOH 113 a t para 38. 

 

 

 
Mr Manson went on to submit that if a party wishes to say that a different meaning should be 

given to clear words used in correspondence there required to be relevant averments to that  

effect.  

 

 
(ii) Application of the terms to the undisputed facts.  

 
Mr Manson submitted that it was "absolutely clear" that on any sensible construction  

 
of the Cancellation E mail, the defender cancelled the booking. The objective reasonable  

recipient would find it impossible to read thee mail in any other way. 

 

 
The pursuer is not holding the defender to being in material breach of contract, rather it has  

recognised that the defender has found it necessary to cancel the booking due to "the 

unavoidable and extraordinary circumstances" brought about by the onset of the pandemic, 

and as provided for in clause 6 of the conditions.  
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The pursuer's position is that clause 6 having been engaged by the Cancellation E mail the 

pursuer, accepting as it does the "unavoidable and extraordinary circumstances" behind the  

issuing of the Cancellation Email, its remedy is limited to either a full refund or an alternative  

booking. It has opted for a full refund. The pursuer's remedy of a full refund also arises from 

the implied ter m. 

 

 
(iii) No Relevant defence  

 
Against that background, Mr Manson submitted  that the defender sought to contend  that it  

has no obligation to refund the pursuer. The defender's pleadings  do not put forward  any  

clear legal basis for that contention.  

 

 
Mr Manson further submitted that the defender's case rested on a set of bald averments in  

Answer 13 of the Record referring to three e mails which preceded the Cancellation E Mail. It 

was submitted that those averments were irrelevant in setting out a proper defence to the  

pursuer's claim for three reasons: 

(first) the terms of the Cancellation E Mail are clear. It was the defender who cancelled the 
 

trip. Mr Manson emphasised the phrase used by the defender in the Cancellation E Mail; "we 

have made an informed decision". According to Mr Manson that "was the beginning and end  

of the matter".  

(second) the defender does not aver what it is that it says should be taken from the three e  

mails which would serve to alter the reasonable  recipient's  understanding of what was said  

in the Cancellation E Mail. In the absence of such averments the bald references to the e mails  

are irrelevant.  
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(third) in any event the three e mails plainly support the pursuer's position in relation to 

cancellation ; 

(a) thee mail from Mr Torbett on 15 March 2020 at 10:08 (5/3/1) simply records a suite 

of very reasonable and understandable concerns on the part of  the pursuer that the 

trip did not appear to be viable due to the onset of the pandemic.  

(b) thee mail from the defender on 17 March 2020 at 10:46 (5/4/4) bears to suggest 

that it was trying to encourage  the pursuer to bring about the cancellation.  Mr 

Manson submitted that if that was correct it does the defender no credit standing 

the extraordinary circumstances which existed and what the conditions said about 

such a matter.  

(c) the pursuer was "astute" to avoid any suggestion  that it was effecting 

cancellation, with the email from the pursuer on 17 March 2020 at 16:36 hours 

(5/4/2) making clear that "unavoidable and extraordinary circumstances" had taken 

over and expressing the obvious joint understanding of the parties that the 

the circumstances called for a "straight refund".  

 
 

 
Mr Manson observed that the Cancellation E Mail was issued by the defender within half an 

hour of thee mail from the pursuer expressing the expectation of a "straight refund" .  

 

 
 

 
According to Mr Manson it was clear that the three e mails support the pursuer's case and do  

nothing to provide a relevant defence. Likewise the averment in Answer 13 that ".. .the United  

Kingdom Government was not a dvising against domestic school trips." The relevance of that  

averment was unclear, but it sat ill in the mouth of the defender who was corresponding with 
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the pursuer at that time on the basis that the trip could not take place owing to, inter alia, what  

the Prime Minister had said on 16 March 2020. If the defender is suggesting that the trip could 

have gone ahead, that idea should be rejected; the correspondence, in particular the 

Cancellation E Mail simply does not support such a position.  

 

 
Accordingly, Mr Manson submitted, the defender has no relevant averments to provide any  

enquiry. Any attempt to suggest that evidence could be led about what t he authors meant to 

convey should be rejected as such evidence would be irrelevant standing the proper approach  

to the interpretation of such correspondence in accordance with the reasonable recipient test.  

The e mail correspondence do not support a defenc e. Any enquiry w ould be fruit less. The  

terms of the Contract oblige the defender to refund the pursuer and decree should be granted  

as craved.  

 

 
(iv) Response to Defender's note 

 
Mr Manson responded briefly to certain points made in the defender's revised note of  

argument.  

 

 
In response to the assertion at paragraph 7 and in particular the final sentence to the effect  

that evidence from the authors of the e mail correspondence  will assist in the deter mination 

of the issue, Mr Manson submitted that the evidence of the authors was not required but in 

any event there were no averments of facts the court needed to know to construe the e mail 

correspondence.  

 

 
Mr Manson agreed with the position of the defender set out at paragraph 8 that 
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"(o)n the face of the pleadings, the trip was cancelled because it was no longer possible. 

Neither party was in a posit ion for i t to go ahead" but pointed out tha t tha t position did 

not square with what is said at paragraph 9 that "the developing pandemic was not an 

unavoidable and extraordinary circumstance that affected the defender .. . ". 

 

 
Finally Mr Manson examined the submission made by the defender that if the correct analysis  

in this case was that the trip had become impossible for either party to perform the contract  

had been frustrated and that parties'  rights and obligations fell to be determined by common  

law with the consequence  that any refund to which the pursuer  would  be entitled  to would  

be subject to deduction of sums due to the defender for work done or costs  incurred 

(paragraph 11).  

 

 
The defender re lied on Cantiare San R aco v Clyde Shipbuilding [1924] A. C. 226, but Mr Manson  

submitted that the contractual provision at clause 6 of the conditions broadly gives effect to 

the equitable remedies referred to in that case. In particular, Mr Manson relied on the dicta of 

Lord Shaw of Dunfermline in Cantiare San Rocco at page 260; 

"To apply these  principles to the case in hand, there can be no doubt that the person who 

Received 23101 in part payment of engines which were to be built and supplied must restore 

the money in the event of the engines not having been supplied and not even having been 

built. Both the law of Rome and the law of Scotland, not to speak of the equity of the situation, 

would have been clear on the subject." 

That, Mr Manson submitted, was the issue in the present case in nutshell. Mr Manson renewed 

his motion for decree de plano. 
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Defender 

 
Mr MacPherson adopted and expanded on his revised note of argument. The defender's initial  

position remained that a proof before answer should be allowed. The defender had a "fall  

back" position that if a proof before answer was not allowed the case should be dismissed. As  

Mr MacPherson's  submissions developed  it appeared  that the defender's position changed 

and that the primary position was that the case should be dismissed failing which a proof  

before answer should be allowed. 

 

 
Mr MacPherson did not take issue with the pursuer's approach to the applicable legal 

principles.  

 

 
The issue according to the defender is whether, applying the legal principles, the Cancellation 

E Mail engages clause 6 of the conditions such that the pursuer is entitled to a full refund. The  

defender's position is that it does not.  

 

 
Whilst accepting that the approach to be taken by the court to the construction of items of  

correspondence or contractual notices or the like was that of the objective reasonable recipient  

who is armed with the relevant background knowledge known to both parties, Mr 

MacPherson submitted that that "the relevant background knowledge known to both parties"  

could only be established after proof. Mr MacPherson submitted that the Cancellation E Mail  

should be looked at in the context of the correspondence leading up to it a nd not in isolation. 

In particular it was the pursuer who proposed on 15 March 2020 that the trip should be  

cancelled or postponed with subsequent correspondence indicating  that the pursuer  wished 

the trip cancelled. Furthermore that correspondence  was not consistent with an 
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understanding that the pursuer would receive a full refund. On the contrary, it was consistent 

with the extent of  any refund on cancellation  remaining in issue. Evidence from the authors  

of the correspondence will in any event assist the determination of the issue. 

 

 
Mr MacPherson' s primary position, however, appeared to be that the pursuer's claim was  

irrelevant in that the claim was based solely on clause 6 of  the conditions and the implied  

term. Mr MacPherson submitted that the right to cancel pursuant to clause 6 (or the implied  

term) related to a decision taken by the defender alone. The clear language of  clause 6 was 

that the right to cancel pursuant to that clause related to a decision taken by the defender alone  

for its own reasons. Clause 6 contemplated extraordinary circumstances  affecting  the  

defender alone. In other words clause 6 related to circumstances that impacted  on  the  

defender alone. Support for that position could be found in the terms of the  implied term  

which referred to the defender being entitled to terminate the contract in unavoidable and  

extraordinary circumstances  which prevented  the defender from performing  the contract. As  

I understood  his submission, Mr MacPherson' s position was that the developing pandemic  

was an unavoidable and extraordinary circumstance  that prevented  the pursuer's students  

from travelling; it did not prevent the defender from performing the contract.  

 

 
In concluding his submissions, Mr MacPherson submitted that the straightforward question  

was whether the Cancellation E Mail invoked clause 6 and if it did not the action, based, as it  

is, solely on clause 6 and the implied term is irrelevant and should be dismissed, failing which  

a proof before answer should be allowed.  

 

 

Pursuer's Response 
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In a brief response Mr Manson submitted that the defender's approach to the construction of  

clause 6 was to re-write the terms of clause 6. The terms of clause 6 are clear and cannot be  

narrowed  or qualified  to refer to "unavoidable and extraordinary" circumstances  pertaining 

to the defender alone.  

 

 
3. Discussion and Decision 

 
In my view the pursuer's submissions are to be preferred.  

 
 

 
Parties are agreed that the onset of the pandemic in March 2020 constituted "unavoidable 

and extraordinary circumstances". Objectively construed the terms of clause 6 of the 

condit ions are clear; if such circumstances exist the defender has the right to cancel the 

pursuer's booking. In my view there is no scope to construe the ter ms of clause 6 more  

narrowly than the meaning of the clear words used. In particular as submitted by Mr Manson 

the plain words used do not allow for the clause to be read as meaning that the "unavoidable  

and extraordinary" must pertain to the defender alone.  

Clause 6 of the conditions having been engaged, the defender has clearly exercised its  

contractual right and cancelled the booking by issuing the Cancellation E Mail. In my opinion  

it matters not that thee mail discussion between parties on 15, 16 & 17 March  was instigated 

by the pursuer. It is plain from an objective reading of that email discussion that the onset of  

the pandemic and the government advice regarding non-essential travel was causing both  

parties to reflect on the viability of the trip taking place. It is also clear from that e ma il  

discussion that the defender had the issue of a refund clear in its mind. The court does not  

require to hear evidence from the authors of thee mails to reach a view on what the reasonable  

recipient would take the correspondence to mean. 
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The defender having "pulled  the trigger" by issuing the Cancellation  E Mail in terms of  

clause 6 of the conditions and the pursuer having elected to have the option of a refund, it 

follows that the defender is obliged to make a full refund. 

 

 
Against that background I am satisfied that a relevant defence has not been pled and that the 

pursuer is entitled to decree.  

 

 
Given the view I have reached in respect of the pursuer's case based on clause 6 of the 

conditions it is not necessary for me to reach a view in respect of the pursuer's case based on  

the implied term. 

 

 
4. Expenses 

 
I was not addressed on the question of expenses. Accordingly I have reserved all matters of  

expenses meantime. If parties can reach agreement my clerk should be advised and the matter  

dealt with administratively or alternatively a hearing on expenses can be assigned.  


