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Introduction

The introduction of Regulation (EC)
261/2004 (the ‘Regulation’) was aimed at
establishing common rules across the
European Union as to the rights of air
passengers to compensation and assis-
tance in the event of denied boarding,
cancellation and long delays.

The implementation of this simple
objective has not been without contro-
versy. The airlines believe the Regulation
places upon them a disproportionate
financial burden and in some instances
the obligation effectively to act as an
insurer for passengers against events over
which they have no control. A good
example of this is the Eyjafjallajökull ash
cloud crisis of 2010 in which the
European Court of Justice held in the
case of McDonagh v Ryanair (C-12/11) that
Ryanair had the obligation to pay for Ms
McDonagh's accommodation and subsis-
tence costs while she was stranded during
the ash cloud crisis even through this was
on any analysis a matter over which the
airline had no control. The obligations
placed upon the airlines by the
Regulation contributed substantially to
the losses suffered by the airlines as a
result of the ash cloud crisis.

On the other side of the coin, consumer
groups assert that the Regulation is not
applied consistently by the airlines or the
member states themselves. Sometimes
they are not applied at all. The position is

not helped by certain grey areas which
create uncertainty and – so say the
consumer groups – a way for the airlines
to escape their obligations. It is also diffi-
cult for passengers to enforce their rights.
It is not always easy to complain to the
airlines and it is only the most determined
individual who will resort to litigation
through the national courts.

In the light of these circumstances, the
European Commission has issued a
proposal to amend the Regulation (as well
as Regulation 2027/97 concerning air
carrier liability in respect of the carriage
of passengers and their baggage by air,
which is outside the scope of this article)
(the ‘Proposal’). This article will consider
the Proposal, how it will change the
operation of the Regulation and whether
it is a good idea.

How the Regulation currently works
and how it will change

The Regulation provides a system
whereby passengers are given certain
legal rights in the event that they are
denied boarding a flight, or if a flight is
cancelled or delayed. These rights are the
right to compensation, the right to
reimbursement or re-routing and the
right to care (ie, sustenance, accommoda-
tion and communication). There are also
certain information rights, primarily a
right for passengers to be informed of
their legal rights under the Regulation.
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The application of these legal rights
depends on the particular circumstances
and the Regulation provides the frame-
work for when the rights arise and what
the entitlement shall be.

The Proposal seeks to amend the
Regulation to remove some of the grey
areas which currently frustrate its opera-
tion, to achieve a better balance between
the interests of the airlines and the inter-
ests of the consumers and to introduce
measures aimed at ensuring properly
consistent implementation and enforce-
ment of the Regulation across all member
states.

Clarification of grey areas

The right to compensation for long delays
The Regulation contains no express right
to compensation for long delays. In such a
case the Regulation provides that passen-
gers shall be entitled to care and, if the
delay is at least five hours, reimbursement
of the ticket price and a return flight to
the first point of departure.

This apparently clear position was
completely reversed by the European
Court of Justice in the Sturgeon case (C-
407/07 and C-432/07), where it was held
that a passenger delayed for three hours
is entitled to be compensated in accor-
dance with the Regulation, except where
the delay is caused by some extraordinary
circumstance which could not have been
avoided even if all reasonable measures
had been taken ie, circumstances beyond
the actual control of the airline.

The Proposal effectively confirms the
principle in Sturgeon and introduces an
express right to compensation in the
event of a long delay. However, in order
to redress the balance in view of the
significant new right introduced by
Sturgeon, the Proposal extends the thresh-
old after which the right to compensation
arises from three hours to five hours for

all journeys within the EU. For journeys
to and from countries outside the EU, the
threshold is dependent upon the journey
distance to take into account the practical
problems encountered by airlines when
addressing the causes of delays at remote
airports. The thresholds will be: five
hours for extra-EU journeys of 3,500 km
or less, nine hours for extra–EU journeys
between 3,500 and 6,000 km, and 12
hours for extra-EU journeys of 6,000 km
and more.

Tarmac delays
The Proposal introduces express passen-
ger rights for ‘tarmac delays’. A tarmac
delay means, at departure, the time the
aircraft remains on the ground between
the start of boarding of passengers and
the take-off time of the aircraft. At arrival,
a tarmac delay is the time between the
touch-down of the aircraft and the start of
disembarkation of the passengers.

The proposal clearly sets out the rights
of passengers for tarmac delays.
Essentially, where a tarmac delay exceeds
one hour, passengers are entitled, free of
charge, access to toilet facilities, drinking
water, adequate heating or cooling of the
cabin and the availability of adequate
medical attention if needed. Where a
tarmac delay reaches five hours, the
passengers must be allowed to disembark
unless there is some safety or security
reason for why this should not occur.

Right to re-routing
The Regulation currently provides an
entitlement for passengers to be re-routed
to their final destination under compara-
ble transport conditions in the event of
denied boarding or cancellation.
However, there is uncertainty as to
whether an airline can insist that this re-
routing must be on another one of its
flights, no matter how long it takes to
organise such re-routing.
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The Proposal clarifies that if an airline
cannot re-route a passenger on its own
services to arrive at the final destination
within 12 hours of the scheduled arrival
time, it must consider other carriers or
other modes of transport.

Missed connecting flight
The Regulation is not clear about the
extent of passenger rights where they
miss connecting flights because the first
flight was late in arriving.

The Proposal confirms that passengers
that miss a flight connection because their
previous flight was delayed have a right to
care (to be provided by the airline of the
missed flight, which is best positioned to
provide this care) and, under certain
circumstances, a right to compensation (to
be provided by the airline operating the
delayed flight as it was at the origin of the
delay).

A ban on the ‘no show’ policy
The Proposal confirms that passengers
may not be denied boarding on a return
journey of the same ticket on the grounds
that they did not take the outward
journey. However, such a ban does not
affect the right of airlines to impose
particular rules with regard to the
sequential use of flights within the same
journey. The Commission decided against
a full ban of the ‘no show’ policy because
it would impair airlines ability to offer
indirect flights at lower prices than direct
flights and therefore hurt competition.

Better information rights for passengers
The Regulation compels airlines to
provide passengers with information on
their rights, but it does not contain
requirements with regard to immediate
information about the event itself. The
Proposal introduces an explicit obligation
to keep passengers informed about the
delayed or cancelled flight as soon as

possible and in any event by no later than
30 minutes after the scheduled time of
departure. They must also inform passen-
gers of the estimated departure time as
soon as this information is available.

The meaning of ‘extraordinary 
circumstances’
Perhaps the most important change to the
Regulation is the introduction of a defini-
tion for what is an ‘extraordinary
circumstance’. This is important because,
in such circumstances, the airlines are not
obliged to pay the compensation they
otherwise would for a cancellation or long
delay. There has been litigation on this
issue, particularly on the issue of whether
a technical fault on the aircraft constituted
an extraordinary circumstance.

The Proposal defines an extraordinary
circumstance as circumstances which, by
their nature or origin, are not inherent in
the normal exercise of the activity of the
air carrier concerned and are beyond its
actual control.

The proposal also gives the following
non-exhaustive examples of what shall be
considered to be an extraordinary
circumstance:

• Natural natural disasters or meteoro-
logical conditions which make the
flight unsafe;

• technical problems which are not
inherent in the normal operation of
the aircraft eg, a hidden manufactur-
ing defect;

• security risks, acts of sabotage or
terrorism;

• life-threatening health risks or medical
emergencies which require the inter-
ruption or deviation of the flight
concerned; or

• air traffic management restrictions or
the closure of airspace or an airport.
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The proposal gives the following non-
exhaustive examples of what shall not be
considered to be an extraordinary
circumstance:

• technical problems inherent in the
normal operation of the aircraft, such
as a problem identified during routine
maintenance or during a pre-flight
check; or

• unavailability of flight or cabin crew
(unless caused by a labour dispute).

A safety net for the potential 
financial impact of the Regulation

The Proposal contains a number of
measures aimed at limiting the potential
exposure of airlines under the
Regulation. 

Compensation for delays
The first of these, concerning compensa-
tion for long delays, has already been
mentioned. The Proposal extends the
threshold after which the right to
compensation arises from three hours to
five hours for all journeys within the EU;
and to 5/9/12 hours for extra EU-journeys
depending on the distance travelled.

Limitation to the right of assistance
As noted above, the Regulation currently
provides an entitlement to assistance
(sustenance, accommodation and commu-
nication) in certain circumstances. This
assistance must potentially be given for an
unlimited period, for instance, for the
entire period of a delay. This creates huge
potential exposure for the airlines, most
vividly illustrated by the Eyjafjallajökull
ash cloud crisis of 2010.

The Proposal introduces a new rule
whereby in the case of delays and cancel-
lations due to extraordinary
circumstances, the airline may limit the
right to accommodation to three nights

with a maximum of €100 per night and
per passenger. While this seems to remove
a significant right for passengers, its
impact is limited by three measures.
Firstly, this limitation does not apply to
passengers with reduced mobility, persons
accompanying them, unaccompanied
children, pregnant women and persons
with specific medical needs. Second, the
requirement for faster re-routing consid-
ered above should also limit the need for
accommodation. Third, airports, air carri-
ers and other actors in the air transport
chain will be required to set up contin-
gency plans to optimise the care and
assistance to stranded passengers.

Better enforcement and complaint
handling

Currently, the National Enforcement
Bodies (‘NEBs’) which are responsible for
the enforcement of passenger rights
under the Regulation (ie, the CAA in the
UK) take differing approaches which has
led to inconsistency in the application of
the Regulation throughout Europe.

The Proposal clarifies the role of the
NEBs by clearly allocating the role of
general enforcement of the Regulation to
the NEBs. The NEBs will be required to
adopt a more proactive monitoring policy
than they currently do and not simply to
react to complaints. There are also signifi-
cant provisions which seek to ensure the
proper exchange of information and
coordination with other NEBs and with
the Commission.

The Proposal also seeks to make it
easier for passengers to know and enforce
their rights. Under the Proposal, airlines
will have to inform passengers, at the time
of reservation, about their claim and
complaint handling procedures, provide
electronic means to submit complaints
and give information about competent
complaint handling bodies. 
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Recent and future developments
with the Proposal
On 5 February 2014, the Proposal was put
to the European Parliament for a vote.
The Parliament broadly supported the
Proposal, although it proposed certain
changes to the Proposal, including that:

• the threshold after which the right to
compensation arises should be short-
ened, and the amount of compensation
should be increased;

• the right to disembark for a tarmac
delay should arise after two hours and
not five hours;

• in addition to the passenger informa-
tion rights summarised above, there
should be contact points in the airports
to inform passengers on the circum-
stances of their travel disruption and
their legal rights;

• the right to re-routing by another
carrier or mode of transport should
arise after eight hours and not 12
hours as contained in the Proposal;

• the right to assistance and compensa-
tion for a missed connecting flight set
out in the Proposal should be
amended so that the right to compen-
sation only arises if the incoming flight
is delayed by at least 90 minutes;

• in relation to the new definition of
‘extraordinary circumstances’, a techni-
cal fault should almost never be an
extraordinary circumstance. In
addition, the list of circumstances which
are to be taken as extraordinary circum-
stances should be exhaustive; and

• the three night limit on the number of
nights' accommodation which must be
provided in the event of an extraordi-
nary circumstance set out in the Proposal
should be increased to five nights.

The next step in the passage of the
Proposal through the European legisla-

tive machinery is for the member states to
meet in the Transport Council in June
with a view to agreeing a position on the
revision to the Regulation. There will
then be detailed negotiations between
Parliament, the Council and the
Commission on the Proposal.

Conclusion
The Regulation has been controversial
and so we should not expect a proposal to
amend it to be any different. There are
strong lobbying groups on both sides.
Neither side will give up its objectives
without a good fight.

It is also true to say that both sides have
reasonable grievances at the way in which
the Regulation has been implemented.
The airlines should not have to face
unlimited financial liability as a result of a
force majeure event such as the ash cloud
crisis. It is equally true to say that passen-
gers have not always received what they
are entitled to under the Regulations.
This has been an unsatisfactory state of
affairs. Something has to be done and the
introduction of the Proposal should be
welcomed for this reason.

The Proposal should also be welcomed
because, no matter which side of the fence
you sit, it must be seen as a positive to
eliminate some of the grey areas which
existed in the Regulation. Businesses
prefer certainty because it means that
they know what their legal obligations are
and can plan and budget accordingly. The
same can be said for passengers. Perhaps
the single biggest frustration for passen-
gers is not knowing what their legal rights
are at times when they need them the
most. The Proposal will eliminate some of
these grey areas.

Note
1. This article is based on a presentation

made at the IBA conference in Boston,
2013.


