
Those who follow the transportation industry, especially with an eye to the regulation of
aviation, will be familiar with Gábor Lukács, a former university professor and prolific air
passenger rights activist in Canada. In 2013, Mr Lukács sought changes in Air Canada’s
overbooking policies. The Canadian Transportation Agency (the “Agency”) released two
related decisions on the issues raised by Mr Lukács.

May 2013 – Decision No. 204-C-A-2013

In his complaint, Mr Lukács sought an order from the Agency:

• directing Air Canada to stop overselling its domestic flights;
• disallowing a provision in Air Canada’s tariffs that relieves it from compensating a

passenger who cannot be accommodated due to lack of capacity in circumstances where,
for ‘operational and safety’ concerns, the aircraft on which the passenger had a confirmed
reservation is substituted with an aircraft of lesser capacity; and

• disallowing a provision in Air Canada’s tariffs that in certain situations provides that
passengers’ compensation for denied boarding be limited to payment of CAD $100 or a
travel voucher in the amount of CAD $200 for travel within Canada, the United States and
Mexico.

The Agency began its analysis by noting that s.67 of the Canada Transportation Act, S.C.
1996, C.10 requires that air carriers’ domestic tariffs not be ‘unreasonable’. The test for
‘reasonableness’ had been decided in Anderson v Air Canada (CTA Decision No. 666-C-A-
2001). In the matter at hand, the Agency decided the test:

“… requires that a balance be struck between the rights of passengers to be
subject to reasonable terms and conditions of carriage and the particular air
carrier’s statutory, commercial and operational obligations.”

It also noted, as a preliminary matter, that there is no presumption that a tariff is reasonable.

Overbooking

The Agency then considered the issue of overbooking. Mr Lukács argued that while
overselling flights may have been an industry practice in the 20th century, it is not any
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longer. He pointed to WestJet (Air Canada’s main domestic competitor), an airline which, as a
matter of practice does not overbook its flights, yet remains profitable. In fact, Mr Lukács
argued that Air Canada is the only Canadian domestic carrier that engages in the practice; he
argued that it would not be subject to a competitive disadvantage should it be prohibited
from overbooking its flights.

Air Canada responded by arguing that overbooking is common in the industry and permits
carriers to offer flexible fares allowing passengers to change itineraries at the last minute,
resulting in ‘no-shows’ for a flight. Air Canada argued that if the process is reasonably
managed through its sophisticated systems that analyse no-shows and booking patterns, the
disruption to passengers could be minimised. Air Canada also argued that the Agency had
already recognised the reasonableness of overbooking in Simcock v. Air Canada (CTA
Decision No. 181-C-A-2005).

As further support for its position, Air Canada cited the Agency’s Fly Smart publication
where overbooking is recognised as being reasonable, as well as jurisprudence from the US
Supreme Court in Nader v Allegheny Airlines Inc., US 290 [1976] where overbooking was
described as “common industry practice”. Finally, Air Canada noted that the United States
Department of Transit (the “USDOT”) has acknowledged “the legitimacy of a well-controlled
over-sale system” even though the overbooking levels for American carriers are double those
of Air Canada.

As to the argument that WestJet does not engage in overselling, Air Canada distinguished its
business model by arguing that, unlike WestJet, Air Canada does offer some fares that are
fully refundable, so the two airlines could not be fairly compared on their differences in their
over-sale policies.

Air Canada argued that some of its customers place a high value on refundable tickets and,
given the nature of these tickets, it is much more exposed to no-shows on refundable fares.
Moreover, as an international carrier involved in a global alliance, Air Canada has much
more connecting traffic and is therefore exposed to misconnections, which result in
additional no-shows.

In short, the practice of overbooking allows Air Canada to absorb some of these risks and, as
a result, is a net benefit to its passengers.

In accepting Air Canada’s argument, the Agency held that:

“…[overbooking] is commonplace among air carriers. The Agency is of the
opinion that, in general, the practice serves the interests of both the carriers
and the travelling public because carriers are able to operate at maximum
capacity, which should result in reduced fares. The systems employed by carri-
ers to forecast the number of reservations for particular flights, and the
potential number of “no-shows” for those flights, allow carriers to maximize the
use of aircraft, and also allow passengers to utilise a booking regime with the
flexibility to alter or cancel reservations without notice and possibly without
charge depending on the type of airfare purchased.”
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Compensation to Passengers in Downgauge Situations
The Agency then went on to consider the issue of whether Air Canada’s Tariff Rule
245(E)(1)(b)(iv) is reasonable. According to Mr Lukács, this tariff provision acts as a blanket
exclusion from liability that exonerates Air Canada from compensating passengers who are
denied boarding because of, what Mr Lukács describes as, Air Canada’s ‘poor planning and/or
inadequate maintenance of its equipment’ when aircraft with smaller capacity are substituted
on missions requiring larger equipment due to technical failures on the aircraft originally
assigned to the flight.

While Mr Lukács acknowledged that Air Canada should not imperil the safety of its passen-
gers, he argued that the phrase ‘operational and safety reasons’ (which appear in the
impugned tariff provision) could be ‘arbitrarily stretched’ to benefit only Air Canada’s inter-
ests.

Air Canada argued that the USDOT does not require air carriers to provide denied boarding
compensation in ‘downgauge’ situations and that it is of utmost importance that Air Canada
be able to decide, for operational and safety reasons, when aircraft should be substituted.
Such decisions should not have negative commercial repercussions on the air carrier, nor
should they require compensation to passengers.

Air Canada then provided examples of “downgauge” situations that may not be readily
apparent, including:

• weather conditions that could make certain aircraft unsuitable for a flight due to the
absence of Instrument Landing Systems at certain airports;

• where there were no suitable aircraft with GPS capabilities;
• unplanned mechanical issues with the aircraft assigned to the flight in question (e.g. as a

result of bird strike); and
• the requirement to use aircraft that can operate within the noise curfews at destination

airports.

In the case of commercially-driven downgauges, Air Canada submitted that these only occur
in exceptional circumstances, such as in response to the reduced demand that resulted during
the 2003 SARS outbreak. Even then, Air Canada argued that downgauged equipment would
not be assigned if it resulted in a passenger being denied boarding.

Mr Lukács argued that the term ‘operational and safety reasons’ should not be allowed in the
tariff as it amounts to a ‘catch-all excuse’ for not paying denied boarding compensation on
downgauged flights. He noted that his concern was shared in the EU. To demonstrate this, he
pointed to the restrictive manner in which the European Court of Justice interpreted the term
‘extraordinary circumstances’ (in the operational context) in Wallentin-Hermann v Alitalia,
Case C-549/07. Mr Lukács argued that the Court in that case struck the right balance between
the carrier and the passenger by holding that while technical or mechanical problems on their
own are not extraordinary circumstances that relieve the carrier from paying denied boarding
compensation, if such problems for reasons entirely outside a carrier’s control (e.g. a bird
strike), no compensation is due.

In deciding Mr Lukács’ complaint, the Agency preferred the approach taken from Wallentin-
Hermann, described above. More specifically, where a denied boarding situation occurs as a
result of a downgauge, the responsibility rests with the carrier to establish that the events in
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question were beyond its control and that it took all reasonable measures to avoid the
downgauge.

As a result, the Agency found this portion of Air Canada’s tariff to be unreasonable.

Level of Compensation
Next, the Agency went on to consider whether Air Canada’s Tariff Rule 245(E)(2) was unrea-
sonable. This provision permits Air Canada to limit denied compensation to the amount of
CAD$100 or a voucher in the amount of CAD$200 for flights within Canada or to the US or
Mexico. Mr Lukács argued that this amount has not been updated over time and is now insuf-
ficient to compensate passengers for being denied boarding.

In making his argument, Mr Lukács noted that the regimes in the US and the EU are signifi-
cantly more generous to the passenger. In the US, compensation is based on the fare paid as
well as the length of delay — with a maximum amount payable of US$1,300. In the EU, the
compensation is based on the length of the delay and, inexplicably, the distance of the flight
in question, to a maximum of €600.

Air Canada argued that the Agency had already decided in Anderson, supra, that Tariff Rule
245(E)(2) was reasonable. Moreover, it argued that from 2004 to 2012, its average fare was
approximately CAD$180, and, as a result, the compensation offered was in line with average
fares. (Incidentally, Mr Lukács challenged the average fare estimate on the basis that Air
Canada counted flight segments, rather than one-way trips. He argued that this artificially
increased the number of data entries and this deflated the value of the average fares).

Air Canada also pointed out that where a passenger is denied boarding in these circum-
stances, not only does it provide an alternative flight, it also provides accommodation, meal
vouchers and other incidentals, as the situation requires. Therefore, argued Air Canada, the
amount paid was above and beyond the actual out-of-pocket expenses incurred by the
passenger.

Finally, Air Canada argued that because of the extensive nature of its domestic route network,
passengers are frequently re-protected within narrow timeframes.

Mr Lukács proposed the following regime for compensating delayed passengers, founded
upon on a base amount intended to reflect the inconvenience suffered as a result of a denied
boarding, as calculated by Mr Lukács:

Length of Delay Compensation

Less than 2 hours 50% base amount = CAD$200

2 hours, but less than 6 hours 100% base amount = CAD$400

6 hours of more 200% base amount = CAD$800

The Agency considered the various arguments and, in the end, held that, although it had
found Tariff Rule 254(E)(2) reasonable in Anderson, supra, the level of denied boarding
compensation that was approved in that decision was now 12 years old and therefore due for
review.

The Agency also found that, notwithstanding the fact that Air Canada pays delayed passen-
gers’ accommodation, meals and other incidentals, in addition to the compensation set out in
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Tariff Rule 245(E)(2), it was not persuaded that these payments ‘entirely or sufficiently
mitigate the damages experienced by [a delayed] passenger.’

The Agency found Tariff Rule 245(E)(2) unreasonable. Further, while it noted that both the US
denied compensation regime and the one proposed by Mr Lukács were reasonable, in its
opinion, the EU mechanism was unreasonable because the distance to be travelled is not
necessarily relevant to the inconvenience suffered by a delayed passenger.

August 2013 – Decision No. 342-C-A-2013

In its May decision, the Agency directed Air Canada to make submissions addressing a
revised tariff provision relating to downgauge situations and to show cause why it should not
apply either the US denied boarding compensation regime or the regime proposed by Mr
Lukács. In response, Air Canada put forth modified tariff language in respect of downgauge
situations and proposed a new compensation mechanism for delayed passengers that ‘inter-
twines Mr Lukács’ proposal with aspects of the US regime.’ The reasonableness of Air
Canada’s proposals was considered by the Agency in a decision released at the end of August.

Modified Tariff Language for Downgauge Situations
Air Canada’s proposed new tariff language would permit the airline to decline delayed flight
compensation when an aircraft has to be substituted by another of lesser capacity when
operational or safety issues arise ‘that are beyond carrier’s control.’ Mr Lukács argued that Air
Canada’s proposal did not go far enough and was not consistent with the directions given in
the May ruling. More specifically, he argued that Air Canada should only be able to avoid
paying denied boarding compensation if it ‘took all reasonable measures to avoid the substi-
tution, or that it was impossible for the Carrier to take such measures.’

The Agency agreed with Mr Lukács’ submissions in this respect and ruled that Air Canada had
failed to demonstrate why its new tariff provision should not contain language consistent
with the Agency’s May decision. The Agency ordered Air Canada to amend the language
taking Mr Lukács’ concern into account, failing which the Agency would prescribe the appro-
priate text.

Air Canada’s Proposed Denied Boarding Compensation Regime
The second issue, which was at the heart of the matter, was an examination as to whether Air
Canada’s ‘intertwined’ proposal was reasonable.

The airline proposed the following scheme:

Delay Compensation Voucher

Up to 1 hr CAD$100 $150

1 to 6 hrs 100% of one-way air transportation charges, $400
but no less than CAD$100 and no more than CAD$400

6 hrs + 200% of one-way air transportation charges, $800
but no less than CAD$100 and no more than CAD$800
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In this arrangement, ‘air transportation charges’ would be defined as in s.135.5 of the Air
Transportation Regulations, SOR 88-58. They would not include taxes, fees and surcharges
payable to third parties.

Air Canada argued that its scheme properly addressed the commercial realities in that:

• the amount of compensation paid increases with the length of the delay;
• in the vast majority of cases passengers would be fully reimbursed for the one-way trans-

portation charges and they would be re-protected based on Air Canada’s tariff provisions;
• a minimum level of compensation addresses the inconvenience suffered by those passen-

gers who purchased even the most deeply discounted fares.

Lukács’ Response to Air Canada Proposal
Mr Lukács’ response was that the Air Canada proposal:

• did not reimburse passengers for taxes and airport fees, which are recoverable in the
United States

• inappropriately treated delays of one and six hours as causing the same level of inconven-
ience, unlike the more scaled regime in the United States

• provided, in many cases, less than half of the compensation available under the regime in
the United States

• did not address where the choice with respect to type of compensation (cash or voucher)
lies.

Mr Lukács also addressed an argument made by Air Canada that to go beyond the proposed
regime would create a financial burden on Air Canada that would place it at a competitive
disadvantage. On this point, he remarked that Air Canada did not advance a ‘scintilla of
evidence’ that paying more would create any noteworthy or significant financial burden on
Air Canada. He argued that overselling was not an act of God but, rather, that it could be
entirely controlled by Air Canada by decreasing its oversell rates.

It is worth noting that while the present case arises out of one dealing with overbooking and
denied boarding, and while the decision technically only applies to such cases, the decision,
along with the compensation regime it adopts, is likely to have more general application. The
Agency has insisted in a number of recent cases that carriers should, prima facie, be liable for
delay, whether in international or domestic travel. This liability can be rebutted only by
showing that ‘reasonable measures’ were taken or impossible.

Using Air Canada’s figures for delays related to overbooking, Mr Lukács argued that increas-
ing the amount payable for delays of up to two hours from $100 to $650 (the maximum
payable in the US for this delay) would amount to an additional cost of 49.5¢ per passenger.
Similarly, increasing the amount from $100 to $400 (as proposed under Mr Lukács’ regime)
would only amount to a cost of 27¢ per passenger.

Agency’s Ruling on Denied Boarding Compensation Regime
The Agency accepted Mr Lukács’ characterisation of the lack of evidence filed by Air Canada
on the financial burdens placed on it by the US or Lukács regimes. It further noted that it
placed little importance on the submission that Air Canada’s scheme was the most generous
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in Canada, mainly for the reason that no other Canadian carrier deliberately oversells its
flights. The Agency noted that overselling is completely within Air Canada’s control and that
it could manage the costs of paying compensation by engaging in overselling to a lesser
extent. Again, this fails to acknowledge that more is at stake here than delay.

As to Air Canada’s plea for a level playing field for denied boarding compensation, the
Agency invited the airline to “propose and advocate for any regulatory changes it considers
necessary to achieve such a level playing field and engage in discussions in other fora where
permitted by law.”

The matter then turned to which regime would be applied: that of the US, or that proposed by
Mr Lukács. In this respect, the Agency considered three factors:

1. the degree to which the regime mitigates inconvenience;
2. the extent to which the regime is understandable; and
3. the ease of implementation of the regime.

With respect to the first of these factors, the Agency noted that the Lukács regime provides
greater incentives for Air Canada to accommodate passengers within a short period than does
the US regime because it provides for much lower compensation for short delays. In addition,
the Lukács regime is more favourable to Air Canada in that the maximum amount to be paid
for long delays is much lower than that which is payable in the US.

The Lukács regime is also the preferred choice on the last two factors by virtue of its simplic-
ity, compared to the US mechanism which is based on the fare paid by each passenger (as
opposed to the more ‘egalitarian’ flat rate proposed by Mr Lukács).

As a result, the Agency ordered Air Canada to apply the Lukács regime, noting that it would
only apply to passengers who are denied boarding without their consent and not to passenger
volunteers who accept an alternative offer from the airline.

Cash or Voucher
The final issue to be determined was the method by which denied boarding compensation
would be paid — cash or voucher.

Not surprisingly, Mr Lukács argued for cash payment. He cited Lukács v WestJet (CTA
Decision No. LET-C-A-83-2011) where the Agency held that compensation paid in accordance
with the tariff is payable in cash, cheque, credit to a credit card, or any other form acceptable
to the passenger.

He also noted that this decision was recently endorsed in Lukács v WestJet (CTA Decision No.
227-C-A-2013) in the specific context of denied boarding compensation. In further support of
his argument, he submitted that:

• vouchers expire after one year;
• they are only valid on Air Canada and its affiliates, but not its code-share partners or

other airlines;
• taxes, fees and surcharges cannot be paid with a voucher;
• only three vouchers may be used for a single ticket — making them less flexible; and
• vouchers from domestic flights cannot be used for transatlantic travel.
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Mr Lukács requested an order that Air Canada be required to amend its tariffs to include the
following conditions on vouchers, if passengers choose to take vouchers over cash:

1. Passengers must be informed of the amount of cash they could receive in lieu of a
voucher.

2. All restrictions on vouchers must be disclosed before the voucher is issued.
3. Air Canada must obtain a signed agreement of passenger that the above information was

relayed.
4. The value of the voucher must be at least 300% of its cash value.
5. Vouchers may be exchanged for cash (at 1/3 of their face value) within one year.

The Agency agreed with Mr Lukács in all respects but one —passengers will have just one
month to convert their vouchers back in to cash.

This episode, in large part, represents yet another notch in Mr Lukács’ now rather long belt.
Over that last few years, Mr Lukács has proven himself to be an activist dedicated to his cause
– and an effective one too. He has managed to rack up a significant record of decisions
forcing carriers operating in Canada to change many practices.

Carlos P Martins is a partner with Bersenas Jacobsen Chouest
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