
Leisure Industries
Newsletter of the Leisure Industries Section of the 
International Bar Association Legal Practice Division

NUMBER 39  MARCH 2014

In this issue

Section officers 68

Subcommittee members 69

From the Chair 70

IBA Annual Conference Boston,
6–11 October 2014
Conference Report 73

Articles 77

Contributions to this newsletter are
always welcome and should be sent
to David Grant at the following 
email address: 

david.grant@tlq.travel

Terms and Conditions for submis-
sion of articles for this Newsletter

1. Articles for inclusion in the newsletter should
be sent to the Newsletter Editor.

2. The article must be the original work of the
author, must not have been previously
published, and must not currently be under
consideration by another journal. If it
contains material which is someone else’s
copyright, the unrestricted permission of the
copyright owner must be obtained and
evidence of this submitted with the article
and the material should be clearly identified
and acknowledged within the text. The
article shall not, to the best of the author’s
knowledge, contain anything which is libel-
lous, illegal, or infringes anyone’s copyright
or other rights.

3. Copyright shall be assigned to the IBA and
the IBA will have the exclusive right to first
publication, both to reproduce and/or distrib-
ute an article (including the abstract)
ourselves throughout the world in printed,
electronic or any other medium, and to
authorise others (including Reproduction
Rights Organisations such as the Copyright
Licensing Agency and the Copyright
Clearance Center) to do the same. Following
first publication, such publishing rights shall
be non-exclusive, except that publication in
another journal will require permission from
and acknowledgment of the IBA. Such
permission may be obtained from the Head
of Editorial Content at editor@int-bar. org.

4. The rights of the author will be respected,
the name of the author will always be clearly
associated with the article and, except for
necessary editorial changes, no substantial
alteration to the article will be made without
consulting the author.

International Bar Association

4th Floor, 10 St Bride Street, 
London EC4A 4AD, United Kingdom
Tel: +44 (0)20 7842 0090
Fax: +44 (0)20 7842 0091
www.ibanet.org 

© International Bar Association 2014. 

All rights reserved. No part of this newsletter may be reproduced or
transmitted in any form or by any means, or stored in any retrieval
system of any nature without the prior permission of the copyright
holder. Application for permission should be made to the Head of
Editorial Content at the IBA address.

The Travel Law Quarterly (TLQ) is provided in electronic form to
members of the IBA Leisure Industries Section as an exclusive member
benefit. Members wishing to purchase printed copies of the TLQ and
to have access to all past copies of the TLQ at the TLQ website
(www.tlq.travel) can do so by visiting the website and clicking on the
‘Subscribe’ button and following the instructions.

Copyright of the TLQ remains with Oakhurst Academic Press and
reproduction or forward transmission in any form without the express
permission of the publisher is strictly forbidden.

[2014] T R A V E L L A W Q U A R T E R L Y 67



68 [2014] T R A V E L L A W Q U A R T E R L Y

Section officers

Vice-Chair
David Jacoby
Schiff Hardin, New York
Tel: +1 (212) 745 0876
djacoby@schiffhardin.com

Chair
Shivendra Kundra
Kundra & Bansal, New Delhi
Tel: +91 (11) 2923 8021
Fax: +91 (11) 2923 8023
shiven@kundrabansal

Treasurer
Constantine Boulougouris
Norton Rose Fulbright, Sydney
Tel: +61 (2) 9330 8471
Fax: +1 (2) 9330 8111
constantine.boulougouris@
gmail.com

Secretary
Sabrina Fiorellino
Gilbert's, Toronto
Tel: +1 (416) 703 3217
sabrinaf@gilbertslaw.ca

Newsletter Editor
John Wilson
John Wilson Partners, Colombo
Tel: +94 (11) 232 4579
Fax: +94 (11) 244 6954
john@srilankalaw.com

Corporate Counsel Forum Liaison
Officer
Kees van de Meent
Hocker Advocaten, Amsterdam
Tel: +31 (20) 577 7773
Fax: +31 (20) 671 9710
meent@hocker.nl

Social Media Officer
Joanna Luzak
University of Amsterdam, Amsterdam
j.a.luzak@uva.nl

Website Officer
David Grant
Travel Law Quarterly, 
Newcastle Upon Tyne
Tel: +44 (191) 266 1061
Fax: +44 (191) 289 2897
david.grant@tlq.travel



[2014] T R A V E L L A W Q U A R T E R L Y 69

Subcommittee members

Chair
Gabrielle Patrick
iSeed, London
Tel: +44 (0)20 3239 2970
gpatrick@iseed.co

Vice-Chair
Mark Methenitis
T-Mobile USA, Richardson, Texas
Tel: +1 (469) 300 4700
lawofthegame@gmail.com

Programme Officer
Marcus Clinch
Eiger Law, Taiwan
Tel: +886 (2) 2771 0086
Fax: +886 (2) 2771 0186
marcus.clinch@eigerlaw.com

Chair
Javier Medin
Alfaro Abogados, Buenos Aires
Tel: +54 (11) 4393 3003
Fax: +54 (11) 4393 3004
jmedin@alfarolaw.com

LPD Administrator
Charlotte Evans
charlotte.evans@int-bar.org

Electronic Entertainment and 
Online Gaming Subcommittee

Sports Law Subcommittee



70 [2014] T R A V E L L A W Q U A R T E R L Y

Dear friends,

The Chair’s baton has been passed on to me by a very able and industrious
colleague, Brenda Pritchard. On behalf of the team of officers of the Leisure
Industries Section, I take the opportunity of thanking Brenda for she has led the

Section in an exemplary fashion in the last two years or so.
Several new initiatives have been recently put into place. We now have two subcom-

mittees: the Sports Law Subcommittee headed by Javier Medin, from Argentina, and an
Electronic Entertainment and Online Gaming Subcommittee, chaired by Gabrielle
Patrick, from the United Kingdom. Realising that it becomes difficult to organise
regional conferences for a small section such as ours, driven as conferences are by
sustainable participation, we have decided to have webinars from time to time. I do not
know whether webinars serve as a perfect replacement for regional conferences, but
given our circumstances, I think they serve as an effective tool for communication and
interaction among members. I urge all our members to come up with ideas for webinars
and also take part in the holding and organisation of such webinars. There is also an
effort to compile a Leisure Industries Section Global Guide, possibly covering aspects
such as investments in hotels and resorts and impact of social media in the hospitality
sector.

Of course, the IBA Annual Conference remains the single most important event in
our diary as it not only provides us with a platform to interact with fellow lawyers and
others associated with the industry, but it affords us an opportunity to showcase our
sessions. Honestly speaking, over the years, the Section has been original and innovative
not only in its choice of topics and title, but also in the manner of presentation and selec-
tion of speakers. At the Tokyo Annual Conference which is to be held on 19–24 October
this year, we have an exciting programme planned. We are leading the joint session with
Arbitration, entitled, ‘Crossing the Line’ and we are the co-lead with the Intellectual
Property, Communication and Technology Section for the ‘Electronic Gaming Summit’.
We are also participating in three other sessions: a session with Criminal Law, headed
‘Broken bad: money laundering issues with online gaming, virtual currency and other
techniques’; a session with Banking Law, ‘Your money is in the Cloud: mobile payments,
virtual currencies, and other issues at the intersection of real money and digital reality’;
and another with Criminal Law, ‘Corruption in sport’. I would urge you to support all
our sessions – not only for reasons of solidarity but also because these sessions are highly
topical, diverse, and delve into relatively new frontiers of law.

From the Chair
Shivendra Kundra,
Kundra & Bansal, New Delhi
shiven@kundrabansal.com



I would now briefly like to address the two important issues of co-opting or assimilat-
ing existing members into the Section’s fraternity and increasing the number of
members.

I think that each one of our members is a very significant and important part of the
Leisure Industries Section. For this reason, I would like to once again to request you to
come forward with ideas on how to improve the Section in every which way we can and
to take up leadership roles within it. I would particularly urge women members and
members from smaller jurisdictions to take positions of responsibility. You can
contribute in many ways – by writing an article for the Travel Law Quarterly or the Section
newsletter that you are now reading; becoming a correspondent for your region; taking
a lead in organising a webinar, and so forth. Please feel free to contact any one of the
officers in this regard.

At the time of writing this message, we have 221 members. I am of the view that we
deserve a larger membership, particularly as we now have the Sports Law and
Electronic Gaming and Online Gaming subcommittees in place. Increasing membership
is not an easy task though. I would therefore request members to identify and encour-
age fellow lawyers to come on board. With the number of cross-border transactions
increasing, we will only benefit from the experience and expertise of a larger group.

I thank all officers who have worked admirably to keep the Section flag flying. In the
end, I would just say that I am honoured to be appointed Chair and hope that all of us
together continue to support the Leisure Industries Section in a way that we create new
opportunities of growth.

Yours truly,
Shivendra Kundra
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the Leisure Industries Section, the North
American Regional Forum and the
Technology Law Committee
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Trevor Nagel 
White & Case, Washington DC, USA
Gabrielle Patrick 
iSeed, London, England; Vice-Chair,
Electronic 
Entertainment and Online Gaming
Subcommittee

Speakers
Marco Mereu
CEO, gameblyr.com 
Mark Methenitis
T-Mobile USA, Richardson, Texas, USA
Diane Mullenex
Ichay & Mullenex, Paris, France; Co-Chair,
Communications Law Committee 
Peter Wilson
Peter Wilson Legal, Bush Hill Park, England
John Lourie
Duane Morris LLP, Boston
Gabor Damjanovic
Forgo Damjanovic & Partners, Budapest,
Hungary

Millions of people spend hours a week
trying to eke out a carrot harvest. Global
casino operators teach young children
about gambling. Governments clash over
marketing techniques.

No, it’s not a Cory Doctorow story. Just
a smattering of the topics discussed at the
Leisure Industries Section’s
Subcommittee on Electronic
Entertainment and Online Gaming’s third
annual sesion instalment on develop-
ments in gaming/gambling. 

A European overview 

Ms Mullenex gave an overview of online
gaming issues from European and French
perspectives. There are different kinds of
social gaming. For example, Farmville is a
‘freemium’ game, in which players grow
and sell virtual ‘carrots.’1 It can be played
at no cost, but eager players can also
purchase premiums that let them advance
more rapidly. Ms Mullenex reported that
42 per cent of social gamers are over 40
years of age, and that most Farmville
players are female.

Some nations have treated social

Conference report
Online gaming or gambling? Blurring the 
line between entertainment, gambling and
social networks
David Jacoby
Schiff Hardin LLP, New York; Secretary, Leisure Industries Section
djacoby@schiffhardin.com



gaming as gambling, an activity they often
ban or confine to a state monopoly. In the
UK, there has been a drive toward regula-
tion to protect consumers and under-age
participants. Draft legislation in France
would define social gaming so broadly as
practically to ban it: any game relying
mostly on skill and requiring a participant
to pay money or give consideration to
participate and in which the player has a
hope of benefit would be barred. Because
that could take in any game where one
has to pay fees for a telecom link, playing
Candy Crush on a mobile phone might be
outlawed. 

Ms Mullenex argued that the bar
should apply only if a game turns prima-
rily on chance. There is some case law on
the skill versus chance issue, but it is not
consistent. What France treats as a game
of skill, Israel has treated as a game of
chance. Other issues include data track-
ing; privacy and wide national differences
in such policies (as, for example, between
the EU and the US); and ‘know your
customer’ requirements, not only in the
money laundering context but in the
context of under-age players. 

Traditional gambling companies have
shown considerable interest in gaming;
Caesar Enterprises, for example, bought
Slotomania, an online gaming firm, five
years ago. Gambling firms see present
gamers as potential future customers. If
just five per cent of the volume of social
gaming were translated into gambling,
gambling revenues would jump by 30 per
cent.

Online gaming firms have shifted from
a dependence on advertising revenue to
the sale of virtual ‘goods’. Some of these
virtual ‘items’ have been hacked and sold
on the black market, including the ‘Silk
Road’ site recently busted in the US,
demonstrating that they have ‘real world’
value. Zynga is projected to reap some 90

per cent of its revenue from virtual
‘goods’ sales (45 per cent of that, in turn,
from Farmville alone). She noted that
sales of virtual ‘tractors’ on Zynga are ten
times greater than actual US tractor sales.
At present, Ms Mullenex is representing
Bitcoin, defending civil claims that it is
illegally providing financial services
without the appropriate French licence.

US checkerboard of state law

Mr Lourie discussed US law in the area
and how it has developed. He said state
rather than federal law is key, especially
since the US Justice Department’s recent
interpretation of the Wire Act2 to limit its
ban on using interstate facilities for
gambling to situations involving sports
contests. State law on gambling varies
greatly. Nevada and Delaware allow
online gambling, and New Jersey is about
to permit Atlantic City casinos to offer it.
Issues are presented by how online
gaming and social media will interface.
Barriers to entry may be lowered and new
financial models for businesses created;
but loss of privacy, play by minors,
Children’s Online Privacy Protection Act3

issues (updated regulations for which the
Federal Trade Commission recently
promulgated) and hacking issues also are
presented. Lawyers drafting commercial
agreements for games have to address
these issues.

Well-drawn terms of use will include
provisions for dealing with bad players,
allowing their removal from the game
without triggering the need to buy out
their virtual ‘items’. Another hot issue in
the US, in this and other contexts, is the
arbitrability of disputes. Mr Lourie
referred to one case where the player
agreement called for arbitration of claims
of under US$10,000 by phone, with
larger ones to be resolved by conventional
arbitration.4
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Mr Damjanovic described develop-
ments in Hungary. Casinos are run by
government concession, but the govern-
ment recently switched to a proposed
tender system for casinos in order to
increase revenue. At present there is only
one legally operating online gaming firm,
and it is wholly stated-owned. It charges
high fees for games: US$350,000 a year
for a five-year licence to operate a single
game, plus a €680 supervisory fee. There
are many illegal operators. A new law
taking effect in January, 2014 may
provide more clarity.

Kompu gacha banned in Japan

Mr Mereu described law, which moves
slowly and takes a long time to resolve
issues, and videdogaming (and especially
mobile gaming) – ‘which moves at the
speed of light’ – as diametrically opposed
industries. Gaming executives want to
avoid litigation and regulation to the
extent they can because their industry
moves so quickly. Many first-impression
issues arise and a lot of out-of-the box
thinking goes on. Many games are
operated by shell holding companies in
off-shore locales, making it difficult to
pursue them for, illustratively, copyright
infringement, or to enforce judgments
against them. 

Casinos have been buying game
companies to try to keep control of games.
Gaming companies in turn want to attract
players not just to a single game but to a
whole platform. Social games had 2012
revenue of US$1.7bn. ‘Real’ casinos had
revenue of $10bn. Zynga was in and out
of a deal in less than a year with a partner
to explore online gaming.

What Mr Mereu described as ‘gambling
mechanics’ are very much in demand for
games. He gave as an example kompu
gacha, a Japanese mechanic in card
games. In the game, a player must get a

number of specific cards to receive a
premium card. Typically, one of the
required cards will occur rarely, making
the chance of getting it small, although
the prize for getting all the required cards
will be large, thus resembling a lottery.
The Japanese consumer protection
agency banned kompu gacha in 2012
because children playing the game had
run up thousands of dollars in brief
periods in some highly publicised
incidents. He likened kompu gacha to the
‘mystery box’ mechanic present in many
American games. 

Because games are a global enterprise,
someone needs to consider laws globally.
But most social game developers are small
firms and this is hard for them to do.
Typically, they just run the risk of running
afoul of some laws somewhere, believing
that, if they do, they will have few players
and no assets in such jurisdictions. 

Some games from larger companies can
have issues as well, such as Disney Infinity,
which is not free to play. Players earn
spins or buy them; the more you spin, the
more you win, but the more spins you
buy, the more you spend. Issues about
promotion of games also have arisen, such
as Zynga giving an extra ticket to players
who invite ten Facebook friends to play.
In another instance, players who tried all
eight games in a set would be entered in a
sweepstake, but the game company
involved continually tweaked the game to
make it difficult to get them all.

What’s ahead? Mr Mereu reported that
a Boston and San Francisco-based game
developer has introduced Skillz, a multi-
player tournament platform allowing
players to compete for prizes in games of
skill that run on Android systems. Some
36 states (with three-quarters of the US
population) allow cash competition in
games of skill. Within the last year or two,
‘athletes’ in e-sports (such as Fantasy
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Football) have begun to gain some of the
same glory as real world athletes – and
some of the recompense, too. One e-sport
player has made over US$1m in a single
year.

Roundtable discussion

Mr Methenitis opened the panel discus-
sion by asking about the regulatory future
for location-based services. Mr Wilson
said that not only where you go online
can be traced, but increasingly where you
go physically can be as well. Mr Lourie
said often only the phone location, not the
user’s, is identified, but even that poses a
problem. In New Jersey, for example, to
play on your mobile device, you are
supposed to be physically within the state.
But Mr Mereu suggested sites like
‘hidemyass.com’ can be used to mask that
location. Mr Lourie suggested that
perhaps a special device, not merely a
mobile, is needed.

Casinos have obligations to intervene
when people with gaming addiction
problems play, which is hard to do online.
Mr Wilson said the Netherlands has a
proposed law that would require active
monitoring. He thinks that will be a
growing trend. Mr Damjanovic said a new
law in Hungary with effect from January
2014 will require anyone gambling online
to give their real name; if it is suspicious,
the operator must inquire.

Mr Lourie asked how Big Data would
be used or banned from use. Mr Wilson
said there are data privacy laws in many
countries and the EU is revising its
relevant declaration and considering
adopting a ‘right to be forgotten.’ Mr
Mereu said there is a serious under-age
player issue. Mr Wilson said one can
check more readily if players are over 18
than if they are over 13. Freemium model
games are getting kids used to gambling.

Mr Mereu noted some games try to ban
friends from playing together. Some of
the larger poker sites employ software to
look for collusion among players, using
patterns that emerge over time. Mr
Wilson noted there have been instances of
players purposefully losing ‘chips’ that
were stolen in the first instance to friends.
Game operators also have to be alert to
possible post-play chargebacks to credit
cards (where credit cards can be used).

Mr Mereu noted copying (‘game
cloning’) is a serious problem. If you
make a good game, he said you have to
expect to be copied. You need to make it
as hard as possible to copy your game;
only the largest game companies can
afford to litigate the issues. One copyright
litigation outlasted the game at issue.
Moreover, copyright often offers little
protection unless the copying gets down
to the code level. Catching the copiers, Mr
Mereu said, is like playing ‘whack a mole’.
Some have resorted to online ‘public
shaming’ of the game copiers. He
suggested trademarking and copyrighting
characters, games pieces and the like for
additional protection.

Beyond saying there will be an online
gaming programme at IBA Tokyo, it
would be foolhardy to try to predict what
light-speed developments will occur by
then.

Notes

1. Mr Mereu cautioned against referring to
game features which exist only as
computer code as tangible objects. The
author tries to heed this advice by using
quotation marks to distinguish items within
games from real world items.

2. 18 USC. § 1084.
3. 15 USC. § 6501 et seq.
4. Evans v. Linden Research, Inc., 763

F.Supp.2d 735 (E.D.Pa. 2011). Other
arbitration clauses have been found uncon-
scionable.
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Introduction

The introduction of Regulation (EC)
261/2004 (the ‘Regulation’) was aimed at
establishing common rules across the
European Union as to the rights of air
passengers to compensation and assis-
tance in the event of denied boarding,
cancellation and long delays.

The implementation of this simple
objective has not been without contro-
versy. The airlines believe the Regulation
places upon them a disproportionate
financial burden and in some instances
the obligation effectively to act as an
insurer for passengers against events over
which they have no control. A good
example of this is the Eyjafjallajökull ash
cloud crisis of 2010 in which the
European Court of Justice held in the
case of McDonagh v Ryanair (C-12/11) that
Ryanair had the obligation to pay for Ms
McDonagh's accommodation and subsis-
tence costs while she was stranded during
the ash cloud crisis even through this was
on any analysis a matter over which the
airline had no control. The obligations
placed upon the airlines by the
Regulation contributed substantially to
the losses suffered by the airlines as a
result of the ash cloud crisis.

On the other side of the coin, consumer
groups assert that the Regulation is not
applied consistently by the airlines or the
member states themselves. Sometimes
they are not applied at all. The position is

not helped by certain grey areas which
create uncertainty and – so say the
consumer groups – a way for the airlines
to escape their obligations. It is also diffi-
cult for passengers to enforce their rights.
It is not always easy to complain to the
airlines and it is only the most determined
individual who will resort to litigation
through the national courts.

In the light of these circumstances, the
European Commission has issued a
proposal to amend the Regulation (as well
as Regulation 2027/97 concerning air
carrier liability in respect of the carriage
of passengers and their baggage by air,
which is outside the scope of this article)
(the ‘Proposal’). This article will consider
the Proposal, how it will change the
operation of the Regulation and whether
it is a good idea.

How the Regulation currently works
and how it will change

The Regulation provides a system
whereby passengers are given certain
legal rights in the event that they are
denied boarding a flight, or if a flight is
cancelled or delayed. These rights are the
right to compensation, the right to
reimbursement or re-routing and the
right to care (ie, sustenance, accommoda-
tion and communication). There are also
certain information rights, primarily a
right for passengers to be informed of
their legal rights under the Regulation.

The proposed revision to the 
EU denied boarding regulations
Rhys Griffiths1

Field Fisher Waterhouse 
rhys.griffiths@ffw.com



The application of these legal rights
depends on the particular circumstances
and the Regulation provides the frame-
work for when the rights arise and what
the entitlement shall be.

The Proposal seeks to amend the
Regulation to remove some of the grey
areas which currently frustrate its opera-
tion, to achieve a better balance between
the interests of the airlines and the inter-
ests of the consumers and to introduce
measures aimed at ensuring properly
consistent implementation and enforce-
ment of the Regulation across all member
states.

Clarification of grey areas

The right to compensation for long delays
The Regulation contains no express right
to compensation for long delays. In such a
case the Regulation provides that passen-
gers shall be entitled to care and, if the
delay is at least five hours, reimbursement
of the ticket price and a return flight to
the first point of departure.

This apparently clear position was
completely reversed by the European
Court of Justice in the Sturgeon case (C-
407/07 and C-432/07), where it was held
that a passenger delayed for three hours
is entitled to be compensated in accor-
dance with the Regulation, except where
the delay is caused by some extraordinary
circumstance which could not have been
avoided even if all reasonable measures
had been taken ie, circumstances beyond
the actual control of the airline.

The Proposal effectively confirms the
principle in Sturgeon and introduces an
express right to compensation in the
event of a long delay. However, in order
to redress the balance in view of the
significant new right introduced by
Sturgeon, the Proposal extends the thresh-
old after which the right to compensation
arises from three hours to five hours for

all journeys within the EU. For journeys
to and from countries outside the EU, the
threshold is dependent upon the journey
distance to take into account the practical
problems encountered by airlines when
addressing the causes of delays at remote
airports. The thresholds will be: five
hours for extra-EU journeys of 3,500 km
or less, nine hours for extra–EU journeys
between 3,500 and 6,000 km, and 12
hours for extra-EU journeys of 6,000 km
and more.

Tarmac delays
The Proposal introduces express passen-
ger rights for ‘tarmac delays’. A tarmac
delay means, at departure, the time the
aircraft remains on the ground between
the start of boarding of passengers and
the take-off time of the aircraft. At arrival,
a tarmac delay is the time between the
touch-down of the aircraft and the start of
disembarkation of the passengers.

The proposal clearly sets out the rights
of passengers for tarmac delays.
Essentially, where a tarmac delay exceeds
one hour, passengers are entitled, free of
charge, access to toilet facilities, drinking
water, adequate heating or cooling of the
cabin and the availability of adequate
medical attention if needed. Where a
tarmac delay reaches five hours, the
passengers must be allowed to disembark
unless there is some safety or security
reason for why this should not occur.

Right to re-routing
The Regulation currently provides an
entitlement for passengers to be re-routed
to their final destination under compara-
ble transport conditions in the event of
denied boarding or cancellation.
However, there is uncertainty as to
whether an airline can insist that this re-
routing must be on another one of its
flights, no matter how long it takes to
organise such re-routing.
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The Proposal clarifies that if an airline
cannot re-route a passenger on its own
services to arrive at the final destination
within 12 hours of the scheduled arrival
time, it must consider other carriers or
other modes of transport.

Missed connecting flight
The Regulation is not clear about the
extent of passenger rights where they
miss connecting flights because the first
flight was late in arriving.

The Proposal confirms that passengers
that miss a flight connection because their
previous flight was delayed have a right to
care (to be provided by the airline of the
missed flight, which is best positioned to
provide this care) and, under certain
circumstances, a right to compensation (to
be provided by the airline operating the
delayed flight as it was at the origin of the
delay).

A ban on the ‘no show’ policy
The Proposal confirms that passengers
may not be denied boarding on a return
journey of the same ticket on the grounds
that they did not take the outward
journey. However, such a ban does not
affect the right of airlines to impose
particular rules with regard to the
sequential use of flights within the same
journey. The Commission decided against
a full ban of the ‘no show’ policy because
it would impair airlines ability to offer
indirect flights at lower prices than direct
flights and therefore hurt competition.

Better information rights for passengers
The Regulation compels airlines to
provide passengers with information on
their rights, but it does not contain
requirements with regard to immediate
information about the event itself. The
Proposal introduces an explicit obligation
to keep passengers informed about the
delayed or cancelled flight as soon as

possible and in any event by no later than
30 minutes after the scheduled time of
departure. They must also inform passen-
gers of the estimated departure time as
soon as this information is available.

The meaning of ‘extraordinary 
circumstances’
Perhaps the most important change to the
Regulation is the introduction of a defini-
tion for what is an ‘extraordinary
circumstance’. This is important because,
in such circumstances, the airlines are not
obliged to pay the compensation they
otherwise would for a cancellation or long
delay. There has been litigation on this
issue, particularly on the issue of whether
a technical fault on the aircraft constituted
an extraordinary circumstance.

The Proposal defines an extraordinary
circumstance as circumstances which, by
their nature or origin, are not inherent in
the normal exercise of the activity of the
air carrier concerned and are beyond its
actual control.

The proposal also gives the following
non-exhaustive examples of what shall be
considered to be an extraordinary
circumstance:

• Natural natural disasters or meteoro-
logical conditions which make the
flight unsafe;

• technical problems which are not
inherent in the normal operation of
the aircraft eg, a hidden manufactur-
ing defect;

• security risks, acts of sabotage or
terrorism;

• life-threatening health risks or medical
emergencies which require the inter-
ruption or deviation of the flight
concerned; or

• air traffic management restrictions or
the closure of airspace or an airport.
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The proposal gives the following non-
exhaustive examples of what shall not be
considered to be an extraordinary
circumstance:

• technical problems inherent in the
normal operation of the aircraft, such
as a problem identified during routine
maintenance or during a pre-flight
check; or

• unavailability of flight or cabin crew
(unless caused by a labour dispute).

A safety net for the potential 
financial impact of the Regulation

The Proposal contains a number of
measures aimed at limiting the potential
exposure of airlines under the
Regulation. 

Compensation for delays
The first of these, concerning compensa-
tion for long delays, has already been
mentioned. The Proposal extends the
threshold after which the right to
compensation arises from three hours to
five hours for all journeys within the EU;
and to 5/9/12 hours for extra EU-journeys
depending on the distance travelled.

Limitation to the right of assistance
As noted above, the Regulation currently
provides an entitlement to assistance
(sustenance, accommodation and commu-
nication) in certain circumstances. This
assistance must potentially be given for an
unlimited period, for instance, for the
entire period of a delay. This creates huge
potential exposure for the airlines, most
vividly illustrated by the Eyjafjallajökull
ash cloud crisis of 2010.

The Proposal introduces a new rule
whereby in the case of delays and cancel-
lations due to extraordinary
circumstances, the airline may limit the
right to accommodation to three nights

with a maximum of €100 per night and
per passenger. While this seems to remove
a significant right for passengers, its
impact is limited by three measures.
Firstly, this limitation does not apply to
passengers with reduced mobility, persons
accompanying them, unaccompanied
children, pregnant women and persons
with specific medical needs. Second, the
requirement for faster re-routing consid-
ered above should also limit the need for
accommodation. Third, airports, air carri-
ers and other actors in the air transport
chain will be required to set up contin-
gency plans to optimise the care and
assistance to stranded passengers.

Better enforcement and complaint
handling

Currently, the National Enforcement
Bodies (‘NEBs’) which are responsible for
the enforcement of passenger rights
under the Regulation (ie, the CAA in the
UK) take differing approaches which has
led to inconsistency in the application of
the Regulation throughout Europe.

The Proposal clarifies the role of the
NEBs by clearly allocating the role of
general enforcement of the Regulation to
the NEBs. The NEBs will be required to
adopt a more proactive monitoring policy
than they currently do and not simply to
react to complaints. There are also signifi-
cant provisions which seek to ensure the
proper exchange of information and
coordination with other NEBs and with
the Commission.

The Proposal also seeks to make it
easier for passengers to know and enforce
their rights. Under the Proposal, airlines
will have to inform passengers, at the time
of reservation, about their claim and
complaint handling procedures, provide
electronic means to submit complaints
and give information about competent
complaint handling bodies. 
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Recent and future developments
with the Proposal
On 5 February 2014, the Proposal was put
to the European Parliament for a vote.
The Parliament broadly supported the
Proposal, although it proposed certain
changes to the Proposal, including that:

• the threshold after which the right to
compensation arises should be short-
ened, and the amount of compensation
should be increased;

• the right to disembark for a tarmac
delay should arise after two hours and
not five hours;

• in addition to the passenger informa-
tion rights summarised above, there
should be contact points in the airports
to inform passengers on the circum-
stances of their travel disruption and
their legal rights;

• the right to re-routing by another
carrier or mode of transport should
arise after eight hours and not 12
hours as contained in the Proposal;

• the right to assistance and compensa-
tion for a missed connecting flight set
out in the Proposal should be
amended so that the right to compen-
sation only arises if the incoming flight
is delayed by at least 90 minutes;

• in relation to the new definition of
‘extraordinary circumstances’, a techni-
cal fault should almost never be an
extraordinary circumstance. In
addition, the list of circumstances which
are to be taken as extraordinary circum-
stances should be exhaustive; and

• the three night limit on the number of
nights' accommodation which must be
provided in the event of an extraordi-
nary circumstance set out in the Proposal
should be increased to five nights.

The next step in the passage of the
Proposal through the European legisla-

tive machinery is for the member states to
meet in the Transport Council in June
with a view to agreeing a position on the
revision to the Regulation. There will
then be detailed negotiations between
Parliament, the Council and the
Commission on the Proposal.

Conclusion
The Regulation has been controversial
and so we should not expect a proposal to
amend it to be any different. There are
strong lobbying groups on both sides.
Neither side will give up its objectives
without a good fight.

It is also true to say that both sides have
reasonable grievances at the way in which
the Regulation has been implemented.
The airlines should not have to face
unlimited financial liability as a result of a
force majeure event such as the ash cloud
crisis. It is equally true to say that passen-
gers have not always received what they
are entitled to under the Regulations.
This has been an unsatisfactory state of
affairs. Something has to be done and the
introduction of the Proposal should be
welcomed for this reason.

The Proposal should also be welcomed
because, no matter which side of the fence
you sit, it must be seen as a positive to
eliminate some of the grey areas which
existed in the Regulation. Businesses
prefer certainty because it means that
they know what their legal obligations are
and can plan and budget accordingly. The
same can be said for passengers. Perhaps
the single biggest frustration for passen-
gers is not knowing what their legal rights
are at times when they need them the
most. The Proposal will eliminate some of
these grey areas.

Note
1. This article is based on a presentation

made at the IBA conference in Boston,
2013.



Introduction

One of the major reasons for the sudden
surge in worldwide demand for health
foods, drinks and dietary supplements is
the generally proclaimed belief that
dietary supplements are an inexpensive
way of achieving balanced diets and
improving and safeguarding the health of
their users from potential diseases which
may be caused by nutrition deficiency.

In a bid to enhance their market share,
manufacturers of these dietary supple-
ments employ various advertising and
promotional activities to pique the inter-
ests of their target audiences. Advertising
and promotion of dietary supplements
thereby involves, but is not limited to,
media adverts, product labelling,
catalogues and direct marketing materi-
als.

Many countries including Nigeria and
the United States regulate dietary supple-
ments as foods rather than drugs. Thus,
the rules guiding the information permis-
sible by regulatory agencies in these
countries in respect to the advertisement
and promotion of these products are
generally simpler and more flexible.  

This article will discuss the various
agencies responsible for regulation of the
advertisement and promotion of dietary
supplements in Nigeria, and comparing it
with what is obtainable in the US. It will

also highlight some of the major similari-
ties and differences on what you can,
cannot and must say when advertising
and promoting dietary supplements in
the US and Nigeria.  

Nigeria

There are three agencies responsible for
the regulation of the advertisement and
promotion of dietary food supplements.
They are:

• the National Agency for Food and
Drug Administration and Control
(NAFDAC);

• the Consumer Protection Council
(CPC); and

• the Advertising Practitioners Council
of Nigeria (APCON).

The National Agency for Food and Drug
Administration and Control (NAFDAC)
NAFDAC regulates the manufacture,
import, export, advertisement, distribu-
tion, sale and use of food, drugs,
cosmetics, medical devices, chemicals and
packaged water in Nigeria. Dietary
supplements are described as ‘food for
special dietary use’ by the NAFDAC
Guidelines.2 Although every manufac-
turer or importer of dietary supplements
in Nigeria is expected to consult with the
Registration Division of NAFDAC before
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importing or selling dietary supplements
in Nigeria, no prior approval is needed.

NAFDAC is primarily responsible for
regulating the information made available
to customers on product labels. Dietary
supplement labels are expected to be
informative and accurate, indicating the
name of the product and the address of
the manufacturer together with the
NAFDAC registration number, batch
number, date of manufacture and ‘best
before’ date.3 The net contents of essential
ingredients ie, metric weight units in case
of solids, semi-solids and aerosols and in
the case of liquids, metric volume, must
be clearly stated. In the case of foods, the
ingredients must be listed by their
common names in order of their predom-
inance by weight unless the food is
standardised, in which case the label must
include only those ingredients which the
standard makes optional. All food
additives must be declared, spices and
flavours may be listed as such, without
naming the specific materials, but any
artificial colours or flavourings must be
properly identified. 

NAFDAC makes nutritional labelling
mandatory for any pre-packaged food
item for which the manufacturer makes a
nutritional or dietary claim.4 Any nutri-
tional claim made on the label must be
clearly justified by the manufacturer. All
herbal medicinal products or food supple-
ments (without established clinical
studies) labels and advertising materials
shall include the disclaimer ‘these claims
have not been evaluated by NAFDAC’.
Where dietary supplements are labelled
with claims of disease prevention, treat-
ment, mitigation, cure or diagnosis in
Nigeria, they will no longer be classified
as food by NAFDAC and must comply
with the guidelines for drugs and must be
registered as medical products. The
NAFDAC Guidelines permits a manufac-

turer to carry on consumer promotions
for dietary supplements valid for a
maximum of 15 weeks in Nigeria.

Consumer Protection Council (CPC)
The CPC is primarily responsible for
overseeing compliance by manufacturers
and importers of consumer goods with
safety or health regulations in Nigeria.
Every product manufactured, imported,
advertised, sold or distributed in Nigeria
must be registered with the CPC.5 The
CPC has the statutory right to ‘ban the
sale, distribution, advertisement of
products which do not comply with safety
or health regulations’.6

The Regulations7 provides that all sales
promotions must comply with Part 5 of
the Nigerian Code of Advertising Practice
and Sales Promotion  (‘the Code’)  which
regulates advertising contents, sales
promotion and direct marketing of
products to consumers in Nigeria. 

Advertising Standards Panel of the
Advertising Practitioners Council of Nigeria
(APCON)
The Advertising Standards Panel (‘ASP’),
a statutory Committee of APCON is
primarily concerned with monitoring
adverts and their compliance with the
Code8 and the prevailing laws of Nigeria.
Every advertiser must obtain advert
approval from APCON before publishing
any advertisement for dietary supple-
ments as such adverts fall within the
categories of products requiring pre-
exposure clearance by the ASP. Upon
approval, the adverts will be valid for one
year from the date of approval.

The Code9 provides that adverts
should not play on or exploit fear and
distress in an attempt to induce patron-
age. Adverts should not contain any
description, claim or illustration which
directly or by implication conveys an
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erroneous or misleading impression
about the product or service advertised or
about its suitability for the purpose
recommended.

Any description, claim or illustration
made in any advert of dietary supple-
ments is subject to empirical proof and
must be capable of substantiation.
Advertisers of vitamins, minerals and
other dietary supplements are expected
to hold scientific evidence for any claim
that their products are beneficial to
health. No implied claims stating that the
dietary supplements can be used to
prevent or treat illness, elevate mood or
enhance normal performance can be
made in the adverts. Without well-estab-
lished proof, no advert should suggest
that there is a widespread vitamin or
mineral deficiency or that it is necessary
or therapeutic to use the products to
augment a well-balanced diet. The advert
must specify the target group (eg, women
or athletes) to whom the advert is directed
when claiming or implying that health
may be maintained through the use of
dietary supplements.

The United States of America 

The Food and Drug Administration
(FDA) and the Federal Trade Commission
(‘FTC’) regulate the advertisement and
promotion of dietary supplements. While
the FDA regulates product labelling
including packaging, inserts and other
promotional materials distributed at the
point of sale, the FTC regulates advertis-
ing claims, including print and broadcast
advertisements, infomercials, catalogues
and similar direct marketing materials as
well as marketing on the internet.

US Food and Drug Administration (FDA)
The Dietary Supplement Health and
Education Act (the ‘DSHEA’) of 1994

grants the FDA considerable powers to
ensure the safety and accuracy of health
claims made in respect of dietary supple-
ments. The FDA’s responsibility, however,
does not start until the products get to the
market. The onus of ensuring the safety
of these products lies first with the
manufacturer though it need not prove
that the products are safe and effective
prior to marketing them in the US. It,
however, has the responsibility of ensur-
ing that its products are safe and that the
representations or claims made are
substantiated by adequate evidence to
show that they are not false or misleading.
Manufacturers are also expected to regis-
ter themselves with the FDA before selling
or producing dietary supplements
pursuant to the Bioterrorism Act of 2002.

By law, a dietary supplement advert
can make three types of claims: health
claims,10 nutrient content claims, and
structure/function claims. The adverts can
state that a dietary supplement addresses
a particular nutrient deficiency, supports
health or is linked to a particular health
function if there is research to support the
claim. Such a claim must be accompanied
by a two-part disclaimer on the product
label: ‘This statement has not been evalu-
ated by the US Food and Drug
Administration (FDA)’ and ‘This product
is not intended to diagnose, treat, cure or
prevent any disease’. 

The DSHEA also provides for certain
exemptions from labelling requirements
for dietary supplements. For instance,
where scientific journal articles, books and
other publications are used in the sale of
dietary supplements, the information
contained therein will be permissible
provided the materials are reprinted in
their entirety, are not false or misleading,
do not promote a particular brand or
manufacturer, are presented with other
materials to create a balanced view of the



scientific information and is physically
separate from the dietary supplements.

The Federal Trade Commission (FTC)
The FTC regulates dietary supplements
advertising in the US. It requires that all
information provided in the advert is
truthful, not misleading and substanti-
ated. All claims made in adverts by
manufacturers of dietary supplements are
subjected to FTC scrutiny. To ensure
compliance with FTC laws, all express or
implied claims conveyed by the advert to
consumers must be properly identified
and substantiated.

The onus of proving that adequate
empirical evidence exists in support of the
product claims rests with the manufactur-
ers. The FTC evaluates the evidence
presented and ensures that consumers
have access to all the information needed
to make an informed decision. The type
of product, type of claims and conse-
quences of a false claim determine the
level of proof required from the manufac-
turer.

The FTC also requires the advertiser of
dietary supplements to ensure that its
adverts are not phrased or presented in
such a way as to convey to the consumers
an implied claim that its product is benefi-
cial for the treatment of a disease.11

Where the advertisement implies that
there exists a disease benefit for a product
that implied disease claim must be
substantiated even where there is no
express reference to the disease. 

Advertisers are expected to disclose
qualifying information where certain
representations are suggested or made by
an advert. These disclosures must be
placed close to the claim being qualified
and presented clearly on the advert in a
way that is easily noticeable and under-
stood by consumers. There are
circumstances wherein disclosures are

needed to prevent the general public
from being misled about the nature of the
dietary supplements and the extent to
which its safety and efficacy has been
reviewed by the regulatory authorities. It
should be noted however, that the inclu-
sion of such a disclaimer or disclosure in a
deceptive advertisement will not cure it of
its deceptiveness particularly where the
deception concerns the disease benefits of
the product.

Under FTC rules, scientific evidence
must exist to back up any underlying
claims made by a consumer or expert
endorser and should not be based on the
honest opinion of the endorser.
Consumer or expert endorsements must
be backed by adequate substantiation
stating clearly that the endorsement is
representative of the general effect of the
product on a consumer. Where this does
not exist, a clear and conspicuous
disclaimer will be necessary.

An advert can also contain claims which
are based solely on the history of the use
of the product for a particular purpose.
Certain supplements derived from herbs
like aloe vera, ginger, ginseng, garlic etc.
have a long history of use for the treat-
ment of various symptoms all over the
world. Unlike many other countries, the
US does not have in place a separate
regulatory process for the approval of
these claims made based on these tradi-
tional dietary supplements. What the FTC
expects from advertisers in this scenario is
that the adverts be carefully presented in
a way that avoids the implication that the
product has been scientifically evaluated
for its efficacy.

The use of scientific articles, books and
journals in advertising dietary supple-
ments is acceptable to the FTC as long as
there is no deception in the marketing of
the products. These materials will only be
subject to FTC jurisdiction where it is
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established that the materials were
created or used by an advertiser specifi-
cally for the purpose of promoting its
product.  

A comparison between Nigeria and
the United States: What to say and
what not to say

Generally, adverts of dietary supplements
are meant to be as factual as possible
when making claims as to their efficacy
and effectiveness. Dietary supplements
should not be advertised as an alternative

to healthy habits or prescription drugs,
rather, it should be clearly portrayed as a
supplement to healthy habits and
prescription drugs. Dietary supplements
must not be portrayed as a quick fix to a
particular health issue. In Nigeria,
NAFDAC and APCON particularly frown
on adverts that portray certain dietary
supplements as ‘one size fit all’. The major
similarities and differences in the kind of
information permissible exist in the
advertisement and promotion of dietary
supplements are set out below.

1. When making nutritional claims the FDA
requires the disclaimer ‘this product is not
intended to diagnose, treat, cure or
prevent any disease’ to be included,
NAFDAC is silent on this.

2. Manufacturers or importers are expected
to consult with NAFDAC prior to selling
the products in Nigeria while they are
required to register with the FDA
pursuant to the Bioterrorism Act of 2002.

3. The use of scientific journal articles,
books etc. in the sale of dietary supple-
ments is permitted by the FDA where
certain conditions exists. NAFDAC is silent
on this point. 

4. The FTC requires advertisers to make
qualifying disclosures in respect of certain
representations suggested or made by an
advert. APCON does not state this
requirement.

5. The use of consumer or expert endorse-
ments by advertisers is permissible by the
FTC where it is backed by adequate
substantiation. Nigerian law is silent on
this.

1. Nutrition labelling in the form of a
‘supplement facts’ panel is mandatory. In
addition the FDA requires that the label
must clearly state that it is a supplement.

2. Nutritional claims must be clearly justi-
fied. A disclaimer that the claims have not
been evaluated by NAFDAC or the FDA
must be on the labels. 

3. No provisions in the law allow FDA or
NAFDAC to ‘approve’ dietary supple-
ments for safety or effectiveness before
they reach the customers. Responsibility
for safety lies with the manufacturer.

4. Dietary supplements promoting the treat-
ment, prevention or cure of a specific
disease or condition on their labels are
treated as unapproved and thus illegal
drugs. Labelling must be consistent with
the DSHEA and NAFDAC Guidelines.

5. Both APCON and the FTC provide that all
claims (express and implied) in an advert
must be subject to empirical proof and
must be substantiated. There should be
no implied reference to treatment of a
disease in an advert or promotion. 

6. The advert must specify the target group
where an express or implied claim is
made in respect to the maintenance of
health through the use of dietary supple-
ments.  

ADVERTISEMENT AND PROMOTION OF DIETARY SUPPLEMENTS IN NIGERIA AND USA

DIFFERENCES SIMILARITIES
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