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Some days are just much worse than
others. Take one December day in 2004
for William Hoeper, then a pilot for six
years at Air Wisconsin Airlines (AWA).
Hoeper had flown from his Denver home
to AWA’s Virginia training centre for a
simulator proficiency test on the BAe-146
aircraft. This was Hoeper’s fourth try to
qualify to fly that plane, which had
become the only type AWA flew from
Denver; another failure and he was out of
a job. The test went badly. After that, his
commercial flight home was hauled back
to the gate so that federal agents, alerted
by AWA, could board to pull Hoeper out
of his seat and off the plane. 

AWA’s call to the Transportation
Security Administration (TSA) had
followed a conference of its executives.
They discussed a post-test verbal blow-up
between Hoeper and the simulator
instructor, whom the pilot accused of
railroading him. They also discussed the
fact that Hoeper was a designated
‘Federal Flight Deck Officer’, a status
which meant he was allowed to carry a
gun aboard aircraft to prevent interfer-
ence with flights, that such a weapon had
been issued to him, and AWA did not
know if Hoeper had it with him; and that
there had been two past instances of
disgruntled airline employees who had
become violent during flights, in one case

leading to a fatal passenger jet crash. AWA
told TSA that Hoeper was a Federal Flight
Deck Officer who might be armed; that
the airline was concerned about his
mental stability and the location of his
weapon; and that an unstable pilot in the
FFDO program was being terminated that
day. 

Hoeper had no gun with him and
caught a flight home later in the day
without further incident. As expected,
AWA dismissed him the next day.

The lawsuit

Hoeper sued AWA for defamation and
other claims in Colorado State Court. A
jury returned a verdict in his favour of
just under US$850,000 in compensatory
damages, plus about US$391,000 in
punitive damages. The punitive award
was reduced to US$350,000 on appeal,
but otherwise the outcome was affirmed
by an intermediate appellate court and
the Colorado Supreme Court.

AWA had asked the trial judge to grant
it summary judgment, arguing that the
post-9/11 Aviation and Transportation
Security Act, and specifically 49 U S C
§44941, immunised its statements to TSA.
The trial court denied that motion, and
also denied a request that the jury be
instructed that ATSA immunity would
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cover a statement which was materially
true. The federal Supreme Court granted
certiorari to decide the applicability of the
statutory immunity. Ultimately, all nine
justices agreed that AWA’s statements,
while inaccurate in certain respects, were
protected if they were materially true.
The majority opinion found they were
and dismissed the claims. A three-justice
partial dissent would have remanded the
matter for a determination as to whether
the statements were materially false.

ATSA immunity

Section 44941(a) provides civil immunity
to air carriers and their employees who
voluntarily disclose to law enforcement or
aviation security officials, including TSA,
‘any suspicious transaction relevant to a
possible violation of law or regulation,
relating to air piracy, a threat to aircraft or
passenger safety, or terrorism.’ Section
44941(b) carves out from the grant of
immunity: 

‘1. any disclosure made with actual
knowledge that the disclosure was
false, inaccurate, or misleading; or 

2. any disclosure made with reckless
disregard as to the truth or falsity of
that disclosure.’

The majority opinion, written by Justice
Sotomayor, held that Congress modelled
the ATSA immunity on the ‘actual malice’
standard established in New York Times Co
v Sullivan, 376 US 254 (1964), a leading
First Amendment case, and its progeny.
Sullivan held that a public official (later
cases extended its holding to public
figures) could not recover for defamation
unless it was shown the complained-of
statement had been made with ‘actual
malice’, that is, knowledge that it was
false, inaccurate or misleading, or at least
a reckless disregard for its truth or falsity.

Slip Op at 7. Beyond that, the falsity must
be material, that is, one which would have
a different effect on a recipient than the
alleged truth. Id. at 8, citing Masson v New
Yorker Magazine, Inc, 501 US 496, 517
(1991). 

Justice Sotomayor further found that
this understanding served the intended
purpose of ATSA, which shifted responsi-
bility for assessing and reporting possible
threats to airline security from the carri-
ers, with whom it had rested previously, to
TSA, under a policy nicknamed ‘when in
doubt, report’. The recipient whose
impression has to be gauged for the
materiality determination for the AWA
report, the Court concludes, is the
authorities’ perception of, and their
response to, a possible threat. Thus, ‘any
falsehood cannot be material, for
purposes of ATSA immunity, absent a
substantial likelihood that a reasonable
security officer would consider it impor-
tant in determining a response to the
supposed threat.’ Slip op at 13. While the
majority concedes that some of AWA’s
statements could have been framed with
greater care – for example, that he ‘may
have a gun’, that he was ‘unstable’, or that
he already been terminated – it concluded
‘Congress meant to give air carriers the
‘breathing space’ to report potential
threats to security officials without fear of
civil liability for a few inaptly chosen
words.’ Slip op at 18. 

The partial concurrence and partial
dissent by Justice Scalia accepts the major-
ity’s conclusions, including the ‘actual
malice’ standard, parting company only as
to its application of the material falsity test
and its failure to remand that issue to the
Colorado state courts for further consid-
eration. In Justice Scalia’s view, the
materiality issue was a mixed question of
law and fact for a jury to resolve and the
US Supreme Court should have



concluded that a reasonable jury could
have found AWA’s statements to be
materially false, and therefore outside the
ATSA-conferred immunity. Justice Scalia
laid particular weight on the reference to
mental instability, which he thought was
made all the more potentially material by

the context of anger over a firing. He
analogised: ‘Falsely reporting to the TSA
that a young Irishman is an IRA terrorist
is much more likely to produce a prompt
and erroneous response than reporting
that a 70-year-old English grandmother
is.’ Opinion of Scalia, J, at slip op. 5. 
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