
Has there ever been a case like Med Hotels (Secret Hotels 2 v HMRC) [2014] UKSC 16. It
combined huge importance for the travel industry with wildly fluctuating fortunes, fought
out between two heavyweights; in one corner, HMRC; and in another, the giant
lastminute.com corporation, who retained the tax liabilities of Med Hotels even after selling
the company to Thomas Cook, and so had charge of the litigation.

Importance

The case concerned the liability of Med for TOMS VAT, and there was £7 million at stake.
TOMS VAT is such a burden on travel companies who have to pay it, that they will try to
structure their businesses to avoid it whenever possible. But when is it possible? As if that
was not enough, there was a second equally important issue. Since it appeared, as we shall
see, that in English law liability to TOMS VAT is dependent on being an agent, the whole
issue of what you need to do as a business to establish your agency status was embedded
within the litigation. Thus the question of when and how ‘agents’ could actually avoid liabil-
ity for things going wrong (quality issues, missing facilities, overbooking, even personal
injury claims) at hotels etc, became entwined in the Med case.

The background

Med offered for booking via their website a very large range of hotels etc. They did not sell
package holidays.

Everyone agreed that the first place to start considering the issues was with Med’s consumer-
facing terms and conditions. These included the following:

“Med Hotels.com act as booking agents on behalf of all hotels, apartments and
villas featured on this website and your contract will be made with these
accommodation providers … Once the contract is made, the accommodation
provider is responsible to you to provide you with what you have booked and
you are responsible to pay for it, in each case subject to these booking condi-
tions …”

Their contracts with hotels also stated Med’s agency status, but as we shall see, the hotel-
facing contracts were subjected to criticism.
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In addition, Med themselves offered their range of hotels to the public via travel agents, as
well as direct. And Med had contracts with ground-handlers in resort, who (inter alia)
provided reps in a Med uniform or T-shirt, and tried to ensure that consumers were being
looked after.

OK then. Seconds out.

Round One. The First Tax Tribunal (FTT) hearing, 2010

This hearing resulted in a resounding win for the Revenue. Med, it was said, might put
themselves forward as agents, but the reality was very different, for all the following reasons:

1. The contract between Med and an hotel imposed many duties on the hotel, but only one
on the agent, namely to deal accurately with the request for bookings and relay money.

2. The booking conditions with the consumer provided for cancellation charges if the
consumer cancelled, but the contract with the hotel had no requirement for cancellation
charges to be paid to the hotels.

3. The contract with the hotel had no terms as to how the agent was to market the accom-
modation.

4. The booking conditions to the consumer did not specifically state that the holidaymaker
was responsible for paying the accommodation provider; the Tribunal said: “There is no
possibility that the hotel could have gone to the holidaymaker and demanded the price of
a room”. [I have always wondered how the Tribunal could come to this conclusion in the
face of the clear contract term set out above, but there it is]. 

5. The contract with consumers said: “If in the unlikely event that we are informed by the
accommodation owner that they are unable to provide the accommodation which you
have booked, we will try to provide you with a similar accommodation of equal
standard.” The substitute hotel may or may not be under the same ownership as the origi-
nal one booked.” How is that consistent with agency duties, asked the Tribunal?

6. The agency agreements made between Med Hotels and various travel agents obliged the
travel agent to promote and use reasonable endeavours to increase sales of accommoda-
tion through all means. This is in contrast to Med Hotels relationship with the hotel as
described above.

7. Med Hotels retained ‘reps’ in the resort, there being no condition in the contract with the
hotel to require this. The handling agents who employed the reps had a contract with Med
Hotels which referred to the holidaymakers as customers of Med Hotels.

8. Med set its own commission and did not disclose it to the hotel. This may have been the
key point in the mind of the Tribunal. “Commission may be calculated as any sum
charged to a client by the Agent which is over and above the prices set out in the rate
sheet attached to this agreement”.

(This meant that the hotel did not even know how much VAT it should (on Med’s argument)
allegedly be paying in its own country, as it did not know the selling price.)

9. If it received complaints, Med made compensation payments to the holidaymakers and
then charged these back to the hotels despite there being no basis in the agreement.
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Sometimes this took the form of discounts/vouchers in respect of future bookings with
Med, not with the particular hotel.

And so the Tribunal found as follows: “In all the above circumstances we find that the appel-
lant was not simply supplying agency services to the hotels, but was itself supplying the
holiday”

Round Two. The Upper Tax Tribunal. 2011

This Tribunal bears all the hallmarks of a High Court hearing, the decision being given by
Morgan J. He took a radically different approach to the issues before the court, as follows:

1. “The FTT appears to have lost sight of the point that it was common ground that the
written agreements were not shams and their legal effect was to be arrived at by a process
of construction of their express terms. The FTT does not seem to have applied conven-
tional principles as to the construction of written agreements …”

2. “It had regard to what it called ‘behaviour’ in a way which would have been more appro-
priate if there had been no written contracts and the FTT had to infer the contractual
terms from a course of dealing. Further, it seems to have extrapolated from events which
occurred in some cases so that all of the contracts in all of the cases were governed by
those events …”

3. “Finally, it seems to have regarded anything which could be argued to be inconsistent
with an agency relationship as far more weighty than the many matters which pointed
unambiguously towards an agency relationship”.

So Morgan J approached the case quite simply: if the arrangements in place were not shams,
and they make sense (e.g. clearly here stating that Med are agents), then one never gets on to
looking at issues about how Med actually behaved in practice.

Round Three. Court of Appeal [2012] EWCA Civ 15711

The Court of Appeal unanimously swung back just as violently as Morgan J had done, but in
the opposite direction. They agreed with the FTT, although the relevant points were restated
in a slightly different way:

1. Med Hotels dealt with holidaymakers in its own name in respect of the use of its website
and in the services of its local handling agents

2. Med Hotels dealt with holidaymakers in its own name (and not as an intermediary) in
those cases where the hotel operator was unable to provide accommodation as booked
and the holidaymaker rejected the alternative accommodation offered.

3. Med Hotels dealt with matters of complaint and compensation in its own name and
without reference to the hotel operator.

4. Med Hotels used the services of other taxable persons (the hotel operators) in the provi-
sion of the travel facilities marketed through its website.
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5. In relation to VAT, Med Hotels dealt with hotel operators in other Member States in a
manner inconsistent with the relationship of principal and agency. In particular they did
not provide hotel operators with invoices in respect of its commission (nor even notify
the hotel operators of the amount of that commission); they merely ‘marked up’ the
operators’ prices.

6. Med Hotels treated deposits and other monies which it received from holidaymakers and
their agents as its own monies. It did not account to the hotel operators for those monies.

These criteria caused widespread consternation in the travel industry. For example: what was
meant by ‘dealing in its own name’ in Point 1? All travel agents issue some receipts and
paperwork in their own name. Did that mean it was impossible to be an agent? How many of
the above criteria did you have to fail to lose your agency status? Just one? If more than one,
would a combination of 1, 3 and 4 do it? Or any other random combination of the 6 criteria?
Confusion reigned supreme. The industry hoped and prayed that the Supreme Court would
take the case and, although most commentators expected Med to lose again, it was hoped that
at least a much greater clarity would result for the travel industry.

In the end, something completely different happened. It is not often that experienced lawyers
and accountants gasp in open-mouthed astonishment, but they did now. Med pulled off a
stunning victory, as we shall see.

Round Four. Supreme Court Judgment [2014] UKSC16 

The first victory which Med had was to obtain Permission to Appeal to the Supreme Court at
all. The court takes very few cases, and only those demonstrated to have great significance
beyond the actual parties themselves. To this end, the current author enlisted several travel
companies who were prepared to put their heads above the parapet, and intervene in the
Supreme Court by making statements of how important the issues were to themselves.

Then came the actual appeal hearing itself. Some commentators (including some in other
parts of Europe, bemused at how agency law had become mixed up with VAT law in the UK)
had suggested that the relevant word in the tax legislation, ‘intermediary’ , was not to be
interpreted as meaning the same as ‘agent’. The Supreme Court (their five judges just as
unanimous as the three Court of Appeal judges had been in the opposite direction) dealt with
that by saying that the word ‘intermediary’ in the tax law means the same as ‘agent’ for
practical purposes.

The salient points of the judgment were that:

1. “Taxable persons are generally free to choose the organisational structures and the form
of transactions which they consider to be the most appropriate for their economic activi-
ties and for the purpose of limiting their tax burdens”. In light of that freedom, Courts
should be careful before stigmatising contractual documentation as ‘artificial’. 

2. Dealing with customers ‘in your own name’ simply means not acting as an agent; i.e.
acting as a principal.

3. The starting point is the contract, unless the terms are purely artificial and do not corre-
spond with the economic and commercial reality of the transactions.
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4. There was no suggestion that the Med Hotels arrangements were a sham.

5. The economic reality is that the hotel owns the accommodation, which makes it hard to
argue that Med’s position as agent runs contrary to economic reality.

6. “Both the Accommodation Agreement and the website terms make it clear that, both as
between Med and the hotelier, and as between Med and the customer, the hotel room is
provided by the hotelier to the customer through the agency of Med, and the customer
pays the gross sum to the hotelier, on the basis that the amount by which it exceeds the
net sum is to be Med’s commission as agent”.

7. Terms imposed by Med, cancellation/compensation/finding alternative hotels terms,
providing reps, etc, simply means that it “had built up a substantial goodwill in the
holiday-making market which it wished to protect, and that it was in a much more
powerful negotiating position than the hoteliers with which it was contracting”.

8. “There is no reason why an agent should not be able to fix its own commission”.

9. “Paying for rooms in advance is not inconsistent with agency”.

10. As to the Revenue’s very strong point that the foreign hotels were never told the selling
price, and so had no idea how much VAT they had to pay, if indeed the VAT liability fell
at their door, the Supreme Court brushed that aside. Med really should have given the
gross price to hoteliers for VAT purposes, but that is not a strong enough point on its own
to overturn everything else which pointed to Med’s agency status. So a slapped wrist,
nothing worse.

Conclusions

We have said that two issues are dealt with in this case; agency status, and liability to TOMS
VAT. The Supreme Court have liberated the travel agency market to provide, without fear of
liability to consumers for the product, or of a VAT assessment, wide-ranging innovative
services for consumers; what one might call ‘agency-plus’, where consumers get far more
protection than by booking a foreign hotel direct; in terms of compensation, or the offering
of alternatives, or even having a rep to turn to when in difficulty.

Indeed, many commentators believe that one of these two objectives (avoiding TOMS VAT)
can be achieved even by package organisers. Although (because of Reg. 15, and other provi-
sions in the Package Travel Regulations 1992) the organiser cannot avoid legal responsibility
for the product, he can still avoid the VAT by making clear that whilst he may be an ‘organ-
iser’, he is still in reality an agent for the suppliers providing elements of the package.

Entrepreneurs will no doubt quickly develop creative new products for the market.
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