
In this article we will be examining the defences that can be found in Reg. 17 of the
Consumer Protection from Unfair Trading Regulations (CPR):

“17.—(1) In any proceedings against a person for an offence under regulation 9, 10, 11 or 12 it
is a defence for that person to prove—

(a) that the commission of the offence was due to—
(i) a mistake;
(ii) reliance on information supplied to him by another person;
(iii) the act or default of another person;
(iv) an accident; or
(v) another cause beyond his control; and

(b) that he took all reasonable precautions and exercised all due diligence to avoid the
commission of such an offence by himself or any person under his control.

(2) A person shall not be entitled to rely on the defence provided by paragraph (1) by reason
of the matters referred to in paragraph (ii) or (iii) of paragraph (1)(a) without leave of the
court unless—

(a) he has served on the prosecutor a notice in writing giving such information identify-
ing or assisting in the identification of that other person as was in his possession; and 

(b) the notice is served on the prosecutor at least seven clear days before the date of the
hearing.”

It will be seen that the burden is on the defendant to prove (on the balance of probabilities)
that the commission of the offence was due to one of the specific factors namely:

• a mistake, or
• reliance on some information supplied to him, or
• the act or default of another person, or
• an accident, or
• some other cause beyond his control.

But it is a two stage test. In addition, the defendant has to show that he took all reasonable
precautions and exercised all due diligence to avoid the commission of the offence.
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The leading case on the statutory defence is Tesco v Nattrass [1972] A.C. 153. It was a case
under the now repealed Trade Descriptions Act (TDA) for making a false claim about prices.
However, the case remains relevant on the issue of the defence. The facts were that Tesco
displayed a poster in one of their supermarket windows stating that packets of soap powder
were available inside the store for 2/11d each. In fact the packets inside cost 3/11d each.
Tesco’s defence was that the commission of the offence by them was due to “the act or
default of another’’ namely their store manager. The House of Lords agreed that the store
manager was sufficiently junior for him not to be regarded as the company:

“The acts or omissions of shop managers were not the acts of the company itself.’’ (Lord Reid)

Thus a Company can in many instances cast the blame on their employees. Likewise, it may
be relatively easy to show that a mistake was made or that the defendant relied on informa-
tion supplied to him. However to do this is only to satisfy half of the defence. The defendant
has to go on to show that he took all reasonable precautions and exercised all due diligence.
Lord Diplock said that the law would not penalise:

“an employer or principal who has done everything that he can reasonably to be expected to
do by supervision or inspection, by improvement of his business methods or by exhorting
those whom he may be expected to control or influence to prevent the commission of the
offence”.

In the same case Lord Reid said that a ‘‘paper system’’ operated in a ‘‘perfunctory’’ fashion
would not be good enough. A system has to be more than just a pious expression of policy
without any substance to it.

One case decided under the misleading price provisions of the Consumer Protection Act 1987
(CPA) (now also repealed) is Berkshire CC v Olympic (1993, Divisional Court, unreported) was
decided in the tour operator’s favour on the basis of the due diligence defence. The Magistrates
decided that the software which caused the wrong price to be displayed on the screen had been
substantially tested before going live and that its accuracy could not have been checked
further. The error was due to an unexplained fault unconnected to the software. They held that
Olympic had taken all reasonable steps and exercised all due diligence, i.e. they had a proper
system. The Divisional Court confirmed this decision. It is interesting to note however that they
did so less than enthusiastically. Essentially they said that the Magistrates’ decision was a
decision on the facts that they could not disturb unless it was patently wrong. As the decision
fell within a spectrum of what a reasonable bench could decide then the decision would stand
but they hinted that they might have come to a different decision themselves.

Under Reg. 9 of the CPR which deals with misleading actions, a travel agent may have more
success than their principals, given that most prices they quote and much information they
provide are not their own but those of others. If they do plead that it was the act or default of
the travel principal or reliance upon information supplied by the principal, they will still have
to show that they took all reasonable precautions and exercised all due diligence.

Previously under s.39(4) of the Consumer Protection Act 1987 it was provided that in decid-
ing whether the due diligence defence will apply, a court can take into account what steps
were taken or could reasonably have been taken, to verify information supplied by another
(e.g. a tour operator, an airline or an hotel) and whether the defendant e.g. a travel agent, had
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reasons for disbelieving the information. This suggests that it would be dangerous for a travel
agent just to sit back and say there was nothing he could do apart from rely on the prices
printed on the brochure or displayed on the screen. Furthermore, with the typical modern
“travel agent” being a web-based accommodation-only provider, allegedly acting merely as
agent for the hotels etc featured, it seems unlikely that a court would conclude that it was
safe for the agent to publish information sourced entirely from the hotel, without at least
some checking system in place, if only on a random sampling basis. This provision has been
repealed but the author ventures to suggest that verifying information provided by another
would still form part of the test of whether the travel agent had taken all reasonable care and
had exercised all due diligence.

This does however present a dilemma for the travel agent. It is not practicable to check all
holiday prices and all brochure or website information. What then should he do? He will of
course deal diligently with notified errata, but what about all the other thousands of prices in
the brochure? One way may be to set up a system of random sampling as other major retail-
ers do. If so the information should be recorded and could be used as evidence that steps are
taken to prevent the commission of an offence. At any rate it would certainly look better that
saying nothing had been done. (See Nardi, “Due Diligence – The Travel Agent’s Perspective’’
[1994] T.L.J. 13 for an excellent discussion of this problem.)

In the case of cards in travel agency windows, a stricter checking regime will be needed
because these are the travel agent’s own documents. In the past Trading Standards Officers in
many parts of the UK have “blitzed’’ travel agencies searching for cards which were out of
date or misleading. The October 2013 ABTA Code Guidance contains suggestions of what
steps may be necessary for a due diligence window card system. (See ‘‘The Bulletin’’ [2003]
I.T.L.J. vii for an example of “blitzing” being done by the OFT in relation to travel websites).

All Reasonable Steps?

It will be noticed that all the defences require proof by the defendant, on a balance of proba-
bilities, not just that diligence was used and reasonable steps taken, but that all due diligence
and all reasonable steps were used. In practice, this has proved a very heavy burden for travel
companies to discharge. The operator will find his system subjected to minute examination in
court. If the prosecution can think of one idea, which is reasonable, which the defendant
could have used but did not, the defence will fail. Even under the CPR it remains a conun-
drum. If the system the defendant describes is good, how come the offence was committed in
the first place? Of course, the law does not require perfection, only that all due diligence and
all reasonable steps are used. Travel companies however often feel that the burden in court in
reality is a great deal higher than that.

This was illustrated by the case of Buckinghamshire County Council v Crystal Holidays
Limited (Divisional Court, January 26, 1993) in which Kennedy LJ said:

“it seems to me that once one is able to identify a precaution which can properly be described
as a reasonable precaution which was not taken, such as the different wording being put in
the brochure in this case, then that really is the end of the case so far as reliance upon
Section 24 (1)(b) is concerned.”
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In that case the defendants had advertised that the resort had an 18 hole golf course. The
brochure said: “The pride of the village is the new 18 hole Bernhard Langer golf course.’’
[Emphasis added] When holidaymakers arrived they found that the course had not been built
yet. Bulldozers were still on the site. Extreme weather conditions had caused the site to
become waterlogged and delayed the completion of the course. The court accepted the prose-
cution’s contention that it would have been a reasonable precaution to have altered the
wording. The words suggested by the prosecution were: “The pride of the village will be a
new golf course which is scheduled to be open.” [Emphasis added]

However, the larger tour operators in particular now have very sophisticated systems, often
highly computerised, and have found it easier recently to establish due diligence. In Airtours
PLC v Shipley (1994) 158 JPN 319 the Airtours system was praised as “excellent’’ by the
court.

A number of non-travel cases have illustrated the point that merely relying upon a supplier,
however reputable, is not due diligence. For instance in Sherratt v Geralds The American
Jewellers (1970) 114 SJ 147 D.C. waterproof watches sold by the defendants had been
purchased from an impeccable source but were not waterproof. It was held that the shop
should have carried out its own tests. In Garratt v Boots the Chemists Limited (1980
unreported, DC) Boots sold pencils with an illegal level of lead. They had informed their
supplier of the relevant law and made compliance with the law a term of the contract. But
Lane LCJ said:

“All reasonable precautions are strong words. One obvious and reasonable precaution which
could have been taken in the present case was to take random samples of the various batches
of pencils … of course I scarcely need to say that every case will vary in its facts; but what
might be reasonable for a large retailer might not be reasonable for a village shop. One does
not know whether the random sample would have in fact produced detection of the errant
pencils. It might have, it might not have. But to say that it was not a precaution which had
reasonably to be taken does not seem to me to accord with good sense.”

It follows that relying on hotel descriptions supplied by the hotelier, or a local agent with
little attempt to check the truth, will not be due diligence – and the bigger the operator the
greater the responsibility to check. In Carmarthenshire County Council v Med Hotels Ltd
(September 2006 Llanelli Magistrates Court) the accommodation-only supplier Med Hotels Ltd
pleaded guilty to a s.14(1)(b) TDA offence where they described a hotel, on their website, as
three star, when it was in fact two star. The fact that the hotelier had confirmed, in the
contract, that the hotel was three star, was not sufficient checking. The facts are reminiscent
of Garratt, above. 

Sunworld Ltd v London Borough of Hammersmith & Fulham (Divisional Court, November 23,
1999) (See [2000] I.T.L.J. 67 for a report) is a case where the tour operator escaped conviction
under s.14 of the TDA on a technicality but where the court had some harsh words to say on
their brochure checking system. Sunworld had a system which, on the face of it was quite
sophisticated and which they described to the court as working ‘‘extremely well’’. It consisted
of a four part process for ensuring the accuracy of the information in the brochure. An area
manager was sent a Product Information Form (PIF) on which he had to enter the details of
any property which went into the brochure. This had to be certified as correct by him and
also by the property manager. When these details were ready to go into the brochure galley
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proofs were sent to the resort manager which again had to be certified as correct by him and
the property manager. The process was repeated twice more – when the brochure was
published and at the commencement of the season. However, despite all this, errors crept into
the brochure due to the fault of an employee, Ms Mittroyani. This is what Simon Brown LJ
had to say about the system:

“Mr James said in his evidence that ‘the system works extremely well’; nobody apparently
asked him even whether the errors here were the only ones ever to have been made. No one
asked whether Ms Mittroyanni had proved to be an unusually unreliable area manager. No
one asked what instructions were given to the copywriters. No one asked what if any
sanctions attended were visited upon copywriters who departed from the PIF, or area
managers who failed to correct such departures.”

The Pricing Practices Guide
The now repealed CPA provided another line of defence. Section 25 provided for the publica-
tion of a Code of Practice for the guidance of traders. The Code was published by the DTI and
its purpose was to indicate what amounts to good and bad practice. It was open to both the
prosecution and the defence to make use of the Code in appropriate circumstances – either to
assist in proving the commission of an offence or to show that an offence has not been
committed. Section 25(2) provided:

“A contravention of a Code of Practice approved under this section shall not of itself give rise
to any criminal or civil liability, but in any proceedings against any person for any offence
under Section 20(1) or (2) above—

(a) any contravention by that person of such a Code may be relied on in relation to
any matter for the purpose of establishing that that person committed the offence
or of negativing any defence; and

(b) compliance by that person with such a Code may be relied on in relation to any
matter for the purpose of showing that the commission of the offence by that
person has not been established or that that person has a defence”.

Although this provision no longer exists the Code has been reissued in a revised form by the
Department for Business Innovation and Skills (BIS)(‘Pricing Practices Guide’1) and contains a
great deal of sensible and clear advice in relation to such matters as sale prices, special offers,
introductory offers, and comparison with other companies’ prices. The question therefore
arises as to what impact the new Guidance has now that its statutory role has been removed.
The answer must be that its effect is probably much the same as previously – if a trader
complies with its provisions then it will go a long way to satisfying the due diligence defence
and if the trader has not complied then it will help to establish the offence. It is worthwhile
therefore examining some of its provisions as they relate to the travel industry.
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1. https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/31900/10-1312-pricing-
practices-guidance-for-traders.pdf
Note that the Trading Standards Institute has taken over responsibility for this guide and issued a consultation
document in February 2014. The responses can be found at http://www.tradingstandards.gov.uk/policy/
ppgreview.cfm



There is a general theme that prices must remain valid for 28 days before any change in the
price can be compared to the previous price (para. 1.2.3). As to the use of the terms ‘‘value’’ or
‘‘worth’’ these should not be used in price comparisons (para. 1.8.1). The Guidance makes it
clear that the CPR outlaw the use of the word ‘‘free’’ when the consumer has to pay anything
other than the unavoidable cost of responding to the commercial practice (para. 1.10.1). The
Code also advises that traders must make clear to consumers at the time of the offer for sale,
exactly what they will have to do to get the “free offer’’. If there are any conditions attached
to the “free offer’’, at least the main points must be given with the price indication and
consumers must be made clearly aware where they can get the full details. In one case, under
the CPA Code, a tour operator offered ‘‘free car hire’’ with a holiday. The consumer asked
whether he could get the holiday cheaper if he did not take up the car hire, and was told that
this was possible. Thus the tour operator unwittingly fell foul of the Code, and therefore the
CPA.

Offers of the type “from £99’’ or “up to 60% off’’ are required by the Guidance to offer at the
cheapest price at least 10 per cent of the range of product on offer at the start of the sale
(para. 1.9.3). In the holiday and travel context, this does beg the question of what is the
“range of product” in a brochure or on a website; just the May departures to Majorca, or
every departure on offer? In practice travel companies try to comply by offering a reasonable
number of holidays at the lowest price. The Advertising Standards Authority also contains
provisions along the same lines (CAP Code para. 8.9) and failure to comply might suggest a
failure of due diligence.

The Guidance has specific advice for travel companies. They are told:

“2.2.16 Brochures for package holidays are required to indicate the price of each package in a
legible, comprehensive and accurate manner. All price indications, including those on
websites, etc., should make clear the basis for the price shown, e.g., departure date or
standard of accommodation. You should include any non-optional extra charges in the basic
price and should not show them as additions, unless they are only payable by some
consumers, e.g., single room supplements.

2.2.17 Any charges which are not included in the basic price, because they are not paid by all
customers or are optional, should be clearly described. The amounts and the circumstances in
which they are payable should be stated near the basic price, or the consumer should be
directed to where in the brochure or website the information is available.

2.2.18 If the price displayed is not a fixed offer but liable to change before the consumer
makes a booking, this should be made clear wherever it applies, e.g., by a box or annotation
on each page of the brochure or webpage. The way in which the price will be calculated must
be clearly explained, and the consumer directed to where in the brochure or website the
information is available. If you reserve the right to increase prices after consumers have made
their booking, this should likewise be consistently brought to the consumer’s attention and
the consumer directed to where in the brochure or website the information is available. There
are specific rules in the Package Travel, Package Holidays and Package Tours Regulations
1992 which limit your rights to increase package holiday prices once a booking has been
made.”
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As a result of this provision, the price panels in brochures commonly contain a battery of
cross references to the pages where flight supplements, child offers, etc. are set out in detail.
This has the paradoxical effect of increasing the complexity of the price panels.

As we have seen previously, websites often do not disclose the full price until the booking
process is nearly completed and we have also seen there is a possibility that this might give
rise to an offence under the CPR. The offence in question would be under Reg. 8 – knowingly
or recklessly engaging in an unfair commercial practice which contravenes the requirements
of due diligence. The problem for defendants is that the due diligence defence is not available
for this offence. The answer to this problem is for defendants not to engage in the practice to
start with.

The Guidance also has interesting advice on errata which is dealt with below.

Are Errata Effective?

One of the most hotly debated issues in the travel industry in the past, although the heat
seems to have gone out of the debate more recently, was this:

A tour operator issues a brochure. He may send over a million copies of it out to several
thousand travel agents. Immediately, the public will come and remove some of those
brochures from the travel agency racks, often without asking the travel agency staff any
questions about holidays. The tour operator discovers a completely innocent mistake which
has crept in, perhaps, say, a half board supplement, or the official classification of a hotel. Is
the tour operator bound to be guilty of an offence (subject to proving one of the defences), or
is there anything at all that he can do at this stage to render himself not guilty?

The problem for the tour operator is that the due diligence defence requires that the defendant
do all that he reasonable can to avoid committing the offence i.e. he must take pre-emptive
action before the offence is committed. Bragg makes this clear:

“This presupposes that the precautions have to be taken before the commission of the offence,
so that actions taken after the offence has been committed to try to negative it, are irrelevant
for anything other than mitigation.”2

With Reg. 9 of the CPR the offence is committed when the trader makes a representation
which is false and thereby causes, or is likely to cause, the consumer to take a transactional
decision which he would not otherwise have taken. So if a consumer takes the brochure
from the travel agent’s shelves, reads it, and is misled by a false statement e.g. that an hotel
has a children’s club when it hasn’t, and as a consequence returns to the travel agency in
order to book a package holiday at that hotel for himself and his young family, then an
offence has been committed – it was likely to have caused him to take a transactional
decision that he would not otherwise have taken. Assuming that the tour operator’s due
diligence system was not good enough would an errata that is drawn to the consumer’s
attention at the time of booking make any difference? Again, it is unlikely – the offence has
already been committed.

2. Richard Bragg, ‘Trade Descriptions’, Clarendon Press, 1991, p.176.
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This is the line that was taken in an interesting case that took place before the Stipendiary
Magistrate at Liverpool on July 26, 1993, involving Thomson Tour Operators Limited.
Thomson had innocently misstated the amount of a supplement. As soon as they discovered
it, and before the complainant booked the holiday, they placed the correct information on the
viewdata system. Therefore, the travel agent was able to advise the complainant of the correct
price before he booked the holiday. Nonetheless it was held that the company was still guilty
of an offence. The court held that correcting an error by viewdata was the best possible
means available, and that it showed that the Company had used all due diligence after it
discovered the mistake. That alone was not enough. It still had to demonstrate that the origi-
nal mistake was caused despite all due diligence and all reasonable steps. The Company was
unable to do this. There was, however, the strongest possible mitigation and a fine of only
£100 was imposed. By contrast another Stipendiary Magistrate sitting at Oldham in 1996
found First Choice Holidays guilty of an offence purely because (as she found) viewdata
correction on its own was not enough (R v First Choice, February 27, 1996, Oldham
Magistrates’ Ct, unreported).

Thus tour operators wishing to escape liability would have to establish the kind of due
diligence system that the defendant had put in place in the case of Airtours v Shipley (1994)
158 JPN 319 where the quality of the system prevented a finding of ‘recklessness’ against
Airtours – which would go a long way to satisfying a court that they had taken all reasonable
precautions and exercised all due diligence.

A further straw in the wind was the case of Marshall v Airtours (1994), an unreported
Magistrates’ Court decision. On similar facts to the Thomson case and after hearing expert
evidence from ABTA the magistrates had acquitted Airtours. The prosecution appealed,
raising two essential points, (i) was a viewdata correction too late to correct an offence which
had been committed when the brochure was read? (ii) is due diligence relevant after an
offence is committed? However shortly before the Divisional Court hearing the prosecution
dropped the appeal.

Needless to say, tour operators were not very happy with this situation under the CPA, which
can be characterised as a conflict at the interface of the old print technology and the newer
internet or viewdata technology.

One attempt to marry legality with commercial sense was so-called (but mis-named) “fluid
pricing’’, first introduced into the UK in late 1995. The price in the brochure is the highest
price that can be charged but the tour operator reserves the right to move prices up and down
up to that ceiling.

The DTI 1995 Guidelines on the PTR placed a responsibility on travel agents, saying that they
would be culpable if they failed to use ‘‘shelf talkers’’ to draw the attention of potential
clients to the fact that there were errors or changes in the brochure. Clients could then ask at
the desk where the viewdata screen could be used to shown them. Subsequently, ABTA
drafted a Notice which they strongly urged all agents to display prominently. It read:

“The prices or details contained within brochures displayed in this shop may have changed
since the brochures were printed. Please ask our staff for details. You will be informed of any
changes that we are aware of before you book as part of our commitment to quality customer
service’’.
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The purpose is for it to be used as part of a due diligence defence by agent or operator. We
would still commend it, but it no longer appears to be an ABTA requirement. (Note that
LACORS also published guidance on fluid pricing.)

A different way of looking at this argument is to say that the errata notification is a
‘‘disclaimer’’. The defence of a disclaimer is not to be found in the statutes, but has been
created by the courts (mostly to deal with second-hand car dealers disclaiming mileage reading
on cars). The principle is that the disclaimer nullifies the effect of any misleading statement by
overriding it. To achieve this, the disclaimer must be as ‘‘bold, precise and compelling’’ as the
original mis-statement (Norman v Bennett [1974] 3 All E.R. 351). The disclaimer must also be
brought to the attention of the consumer before he is committed to the contract. The difficulty
for tour operators is that the consumer may well have read the uncorrected brochure at home
before learning of any viewdata errata. If there was also a ‘‘shelf talker’’ as described above it
may well be argued that this would be an effective disclaimer. In the First Choice case referred
to earlier one of the defences raised before the magistrate was that the brochure contained a
disclaimer. It was held however that this was ineffective on the grounds that it did not satisfy
the criteria in Norman v Bennett – it did not refer to prices at all and was badly sited in the
brochure. It did not do enough to ‘‘flag up’’ the possibility of price inaccuracies.

The BIS Pricing Practices Guide has advice for the travel industry on the problem of prices
which become misleading after they have been published:

“3.4 Selling through agents

Holiday brochures and travel agents

3.4.1 … Should a price indication become misleading for any other reason, tour operators who
sell direct to consumers should have regard to paragraph 3.3.1 [see below], and tour operators
who sell through travel agents should have regard to paragraphs 3.4.2 and 3.4.3 below.

3.4.2 Should a price indication become misleading while your brochure is still current, you
should make this clear to the travel agents to whom you distributed the brochure.

3.4.3 Where you promote last minute price offers by advertisements/cards in window displays
or on websites, you should keep the information up to date. When an offer is no longer avail-
able, you should remove it from the display or website.

3.4.4 In all circumstances, travel agents should ensure that the correct price indication is
made clear to consumers before they make a booking.

3.3 Mail order advertisements, catalogues, leaflets, websites and similar advertising

3.3.1 The price indication should apply for a reasonable period: what is reasonable will
depend on the circumstances. Should a price indication become misleading, you should make
sure the correct price indication is given to anyone who orders the product to which it relates.
You should do so before the consumer is committed to buying the product.”

Clearly this is good practice and in most cases it will head off any complaints but it should
not be taken as a suggestion that it will prevent the commission of an offence. The text seems
to hark back to s.20(2) of the CPA where defendants could escape liability for prices which
subsequently became misleading if they took reasonable steps to correct the price. There is no
equivalent provision in the CPR.

Travel companies that sell their products exclusively over the internet have an advantage
over those companies who publish brochures in that they can correct false or misleading
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information on the web almost instantly. But will such corrections avail them? Let us return
to the example of the consumer who sees a holiday which features an hotel with a children’s
club. If, instead of acquiring a brochure, let us suppose she surfs the web and finds this
holiday and prints off the details on Day 1. She then consults with her partner on Day 2 and
they decide to book the holiday. She returns to the website on Day 3, only to find that a
correction has been made and the hotel no longer features a children’s club. If, as previously,
the travel company cannot show that it has exercised due diligence before it loaded the 
false information onto the website then the correction will not prevent an offence being
committed.

Of interest in this context is a recent European Court of Justice case, CHS Tour Services
GmbH v Team4 Travel GmbH (Case C 435/11). The facts of the case were that Team4 Travel
had contracted with hotels for the exclusive use of their accommodation and advertised it as
such in their brochures. In breach of contract the hotels had also contracted to provide the
accommodation to CHS Tour Services. CHS brought a case against Team4 Travel on the basis
that contrary to Art. 6 of the Unfair Commercial Practices Directive they were engaging in a
commercial practice which was misleading because it contained false information in relation
to the availability of the accommodation. (The equivalent provision under the CPR would be
Reg. 9.) CHS sought to have the Team4 Travel prohibited by injunction from making state-
ments about the exclusivity of the accommodation.

Team4 Travel contended that as they had exercised professional diligence in the matter they
were not in breach of the Directive. The CJEU disagreed. They said that Art. 6 did not make
reference to professional diligence and therefore the requirements of the Directive had been
satisfied.

On the face of it this seems to suggest that a ‘due diligence’ defence would not work under
the CPR if the facts occurred in the UK. However it is important to distinguish between a
court deciding that a practice is unfair, and therefore to be prohibited, and deciding to impose
a criminal penalty where a due diligence defence is available.

Due Diligence as a Defence to Regulation 8?

As mentioned above, the Reg. 17 defence does not apply to Reg. 8. The reason being that Reg.
8 requires proof of knowledge or recklessness which, if established, would make it difficult, if
not impossible, to rely upon a defence of due diligence. However the case of Airtours Plc v
Shipley (1994) 158 JP suggests that a due diligence system can be used as the basis of a
defence under Reg. 8. In that case the defendant’s system was described as ‘excellent’ and
prevented a finding of recklessness against the company under a prosecution brought under
the Trade Descriptions Act. There is no reason to believe that such an argument would not
prevail under the CPR. Indeed a recent CPR case, R v X [2013] EWCA Crim 818 referred
favourably to the Airtours case.
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