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Hi everyone! I hope you all had a great time in Boston, I certainly enjoyed the
sessions we co-chaired and it felt great to see our Section so well represented at
the Conference. It might just be the time of year – I tend to get a bit nostalgic

as the New Year approaches – but as my two-year term as Chair of Leisure Industries
Section draws to a close I have taken time to reflect on the accomplishments of our
Section and the many wonderful contacts I have made through the IBA.

Of particular note, at Boston 2013, the IBA approved a Sports Law Subcommittee of
the Leisure Industries Section. Since the Leisure Industries Section focuses on the
increasing legal issues involved in leisure activities as they become more popular and
internationalised, the Sports Subcommittee was a natural addition to the IBA’s area of
expertise.

Sports clients not only have to be aware of the commercial law particular to their
industry, but they must also be cognisant of issues in intellectual property law, franchise
law, international law, arbitration, information technology law and even criminal law. On
this point, I know that in Ontario, we have been paying particular attention to the
ongoing Moore and Bertuzzi proceedings.1

By joining our Subcommittee sports law practitioners from around the world will
have an opportunity to share expertise and knowledge and stay up to date on the
various issues that arise globally. Looking forward to 2014 in Tokyo, we are planning a
session called ‘Crossing the Line: Arbitration of Sports Misconduct’ which will be co-
sponsored by the IBA Arbitration Section.

Another significant accomplishment of our Section was the firm establishment of the
Electronic Entertainment and Online Gaming Subcommittee led by our former Chair
John Vernon and Vice-Chair Gabrielle Patrick. In Dubai, Dublin and Boston this
Subcommittee chaired titillating and lively sessions dealing with gaming, gambling and
social media and provided gaming and gambling lawyers from around the world a
forum to explore common legal issues.

In Tokyo, where gaming is a significant source of revenue, this Subcommittee will be
leading a session called ‘Game of Fame’ dealing with the advertising, publicity and intel-
lectual property rights relating to gaming and gambling. As exemplified by the current
controversy surrounding the alleged unauthorised use of Ellen Page’s likeness in a video
game, this area of the law is undergoing a period of rapid development and it is
expected that this Subcommittee will experience a similar period of rapid growth.

I would like to thank the Executive of the Leisure Industries Section and in particular
our Vice-Chair Shivendra Kundra of Kundra and Bansal in India who will become the

From the Chair
Brenda Pritchard,
Gowling Lafleur Henderson, Toronto
brenda.pritchard@gowlings.com



new Chair and David Jacoby, Sabrina Fioriello, Gabrielle Patrick and David Grant for
their tireless work in making the Leisure Industries Section such a success.

I urge you to read the Boston 2013 conference papers which are published in this
newsletter, including that of our 2013 scholarship winner, Joasia Luzak who beat off a
tough group of other scholarship applicants to secure the trip to Boston and a two-year
IBA membership. Congratulations Joasia!

Until Tokyo, Sayonara!
Brenda Pritchard

Note

1 See http://tinyurl.com/Bertuzzi-Moore, for the background to this case.
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The idea of timeshare and fractional
ownership was initially associated with the
joint possession of business class jets,
luxury cars and real estate. This structure
created opportunities for investors
wishing to share the cost of high-class
property with other investors, though
preserving the right to enjoy all the
benefits of fully fledged possession. By
virtue of timeshare and fractional owner-
ship the investors get the opportunity to
use and own property they are not able to
afford to buy on their own.

This article describes the opportunities
for application of the well-known concept
of fractional ownership in respect of the
hotels, luxury apartments and leisure real
estate in Ukraine. 

Before we get into the details, to avoid
confusion, special attention should be
given to the definition of the terms
‘timeshare’ and ‘fractional ownership’. As
opposed to the classic timeshare, where
investors get pre-paid accommodation
services, fractional ownership implies
acquisition of title to the real estate along
with the right to use the property on a
time share basis with other co-owners.

Fractional ownership involves the alloca-
tion of time between co-owners in such a
way as to ensure that at any particular
moment only one co-owner (alone, or
with their family) is occupying the
property. In such a way each investor
enjoys the benefits of possession to the full
extent. 

In exchange for the right to own and
use the luxury real estate the fractional
owners give up a certain level of freedom,
in particular, the freedom to use the
property for an unlimited period of time
without restrictions. However, during the
allocated holiday period, the fractional
owners benefit from full use of luxury
residences.

This article discusses the advantages of
fractional ownership for investors and
hoteliers, and indicates the peculiarities of
its implementation in Ukraine with refer-
ence to local laws and restrictions. As one
may gather from this article, Ukraine can
be a perfect place for widespread applica-
tion of the fractional ownership concept
in hotels and leisure projects provided
that the transactions are properly struc-
tured – both legally and financially.

Fractional ownership and
timeshare for vacation property 
in Ukraine: Myth or reality
Lada Shelkovnikova
Arzinger Law Office, Ukraine
lada.shelkovnikova@arzinger.ua

Olga Kucheruk
Arzinger Law Office, Ukraine 
olga.kucheruk@arzinger.ua
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Advantages of fractional ownership
for investors

Purchase of ready-for-service vacation
property

Acquisition of fractional ownership means
acquisition of a ready-built residence on a
turn-key basis as it is fully equipped with
furniture and accessories, which enables
investors to use the property immediately
after purchase. Consequently, the investor
does not need to spend additional time
and cost furnishing and decorating the
residence. The fractional property can be
compared to a fully-equipped hotel or
similar accommodation facility.  

Guaranteed prepaid vacation stay

The fractional owner will no longer have
to search for a place to stay while on
holiday – the fractional ownership is
already a prepaid vacation within the
allocated holiday period. Taking into
consideration the overall global trend for
depreciation of money, acquisition of a
share in a fractional ownership scheme
could be a great investment to avoid
additional expenses for future holiday
accommodation. It is possible, with a
proper investment model, for a return on
the investment to be attained within five
to six years.  

Reduced maintenance costs

In fractional ownership the co-owners
save their costs by sharing the mainte-
nance expenses pro rata to their
respective shares in the ownership title. As
such, co-owners share the costs for utili-
ties, marketing and promotions, repairs
and replacement of furniture, equipment
and accessories. As a result, investors
enjoy substantial reduction of ownership
related costs and expenses.

Investment in real estate

As opposed to timeshare, by purchasing
the share in the fractional ownership, the
investors obtain something more than just
the right to spend a holiday in the
selected residence, the investors purchase
the title to a share in the real estate in the
full sense of the word. The share may
serve as a device for earning rent, as
collateral for securing the investors’
obligations or as an asset for resale.

Let us see how it works in practice. For
instance, the investor owns a share in the
fractional ownership of a villa at a pictur-
esque seaside location on the Black Sea,
Crimea. According to the terms of the
ownership, the investor is entitled to use
the villa for two months in each year. That
said the investor has several options to
proceed: either to use both months for
vacation, or to give up a certain part of
the allocated time in order to rent out the
property. In the latter scenario the
investor receives an additional source of
income.

Special tariffs for the additional services in
the hotel complex 

The fractional ownership concept is
commonly used in leisure hotel
complexes located at seaside resorts, or in
the mountains, sightseeing locations or
centres of business tourism. Usually the
hotel complexes provide the fractional co-
owners with special discounted tariffs for
additional services provided on the
premises of the hotel, such as restaurants,
wellness and spa facilities, swimming
pools and the like. These special rates
play a significant role in promoting the
fractional ownership concept among
potential investors.



Advantages of fractional 
ownership for hoteliers

Attracting project financing at the construc-
tion stage 

Fractional ownership allows hoteliers to
raise finance from the very start of the
hotel construction, reducing the amount
of their own equity financing. For this
reason there is no need to use expensive
loan facilities or secure high value collat-
eral, as the investment brought into the
project by the fractional owners may
cover the major construction costs. As a
result the return on investment can be
expected in a considerably shorter period
of time. 

Management fee and rent revenue 

Fractional ownership is not viable without
a specialist management company in
charge for ensuring the supply of utilities,
cleaning and repair of the property,
allocation of time for the accommodation
of fractional owners etc. As the fractional
owners purchase a full service hotel
property (room, apartment, villa) the
management company is required to
arrange all services at the same standard
as in conventional hotel accommodation.
The management functions may be
performed either by the hotel owner or
by a professional management company
(branded or non-branded) engaged
under the management agreement by the
hotel owner. In addition to the manage-
ment fee payable by the fractional owners,
the management company gains revenue
from renting the fractional property out if
the fractional owner so decides.

Depending on the financial model
operated by the hotel owner the rent
revenue may be repaid to the fractional
owner either in a form of a fixed fee or as
an agreed percentage from the gross rent
revenue.

The fixed fee is more advantageous for
hoteliers in the high season for seaside
and ski resorts and all year round for
other regions with a constant demand for
luxury apartments (sightseeing, business
centres, leisure resorts, etc). In this case
the fractional owner receives the fixed
amount of rent revenue and the hotelier
benefits from surplus revenue but then
bears the downside risk. And vice-versa
when a percentage basis is applied the
fractional owner, on the one hand, shares
the downside risks with the hotelier but,
on the other, benefits from any excess
profit.

Application of the fractional 
ownership concept in Ukraine

As the idea of timeshare and fractional
ownership in Ukraine is quite novel there
is no specifically dedicated legal frame-
work for its implementation. However,
the existing legal instruments permit the
implementation of the fractional owner-
ship concept under the current legal
regime – in this case the concept of joint
shared ownership of real estate adjusted
to the specifics of fractional ownership.

Peculiarities of project financing at the 
stage of construction

Under current legislation in Ukraine the
hotel property is treated as ‘housing’ or
‘dwelling’ property, which in turn has
certain restrictions on financing instru-
ments available at the stage of
construction. In particular, attracting
financing from individuals and legal
entities is possible only through one of the
following instruments: construction
financing funds, real estate operations
funds, joint investment institutions, and
interest-free (special purpose) bonds. 

The above restrictions were imposed by
the Government of Ukraine in order to
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protect private investors from dishonest
developers by enhancing the role of finan-
cial institutions, acting as supervisors to
ensure the designated use of funds.

Before selecting any particular financial
instrument one has to assess their respec-
tive pros and cons, especially in terms of
tax implications and related costs.

The contractual scheme in fractional
ownership

In order to benefit fully from the
fractional ownership concept in Ukraine
the following contractual arrangements
will be required:

Below are the details of major contrac-
tual terms:

Agreement on joint fractional ownership  

The agreement on joint fractional owner-
ship is the core contractual instrument in
the fractional ownership concept. It
regulates the arrangement and rules of
cooperation between the fractional co-
owners, such as terms of use, allocation
and rotation of time shares to each co-
owner, financial matters, and the like. 

Special attention should be paid to
financial matters, such as sharing
expenses between the co-owners, regular
payments to the furniture, fixtures and

equipment (‘FF&E’) reserve, establish-
ment of other reserve funds, property
insurance, additional financial liabilities of
co-owners in case of force majeure events
etc. 

In order to implement fractional
ownership in Ukraine as elsewhere, the
agreement on joint fractional ownership
should contain waivers by the co-owners
of certain of their property rights set forth
by law, namely:

• The right to require the allotment of
their share in kind from other co-
owners, and subsequently, the right to
require the buy-out of their fractional
share in view of the practical impossi-
bility of such allotment in kind.

The main idea of such a waiver is to
protect the real property (villa, apart-
ment, room) from division, which will
render impossible its intended use by
other co-owners. Furthermore, due to
such waiver all co-owners stay
protected from requirements of
dishonest so-called ‘green mailing co-
owners’ wishing to buy their share.

• The right to unlimited possession and
use of part of the real estate property, 

The purpose of such waiver is to
systemise the use of the property in
accordance with the time shares
allocated to each co-owner pro rata to
the size of their respective shares. By
means of this waiver it is possible to
ensure that at any one time only one
co-owner (alone or along with its
family) is occupying the property. 

• The right to make improvements and
alterations in the property. 

This waiver will ensure that the
property will remain the same as it was
as at the date of purchase by each co-
owner. It is important to ensure that
each co-owner will spend their holiday
in the same property with the furni-

Fractional
Ownership
Agreement

Servitude
(easement)
agreement

Sale-purchase
agreement of
the fraction

O&M
agreement

Mortgage
agreement

Management
agreement
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ture and equipment layout no worse
than it was at the date of purchase.
Furthermore, in case one of the co-
owners makes substantial irreversible
improvements to the property at their
own expense, they would be entitled to
the increase of their share in the
fractional ownership, which may
conflict with the interests of other co-
owners and the hotel owner. 

A detailed waiver of the above property
rights is the precondition to successful
implementation of the fractional owner-
ship concept. In contrast, if no relevant
waivers are included in the agreement on
joint fractional ownership this could
trigger a breakup of the whole fractional
ownership concept and will end up in
numerous claims and lawsuits from the
co-owners.

Mortgage agreement in favour of the
management company/the hotel owner

A mortgage is necessary to secure the
hotel owner and the management
company (if it differs from the hotel
owner) from probable future infringe-
ments by fractional co-owners. Along with
acquisition of their share each fractional
owner will create a mortgage over the
share to secure its obligations under the
agreement on joint fractional ownership
and the management agreement.

Under the mortgage agreement the
mortgagee has the pre-emptive right to
satisfy its claims through the mortgaged
share of the fractional ownership. For
instance, if the owner damages the
property and refuses to restore it, the
hotelier will be entitled to foreclose on the
mortgaged share, sell the share to another
investor and cover all expenses incurred
for restoration/reconstruction and
renovation of the property.

Management agreement

As mentioned above, the management
functions may be performed either by the
hotel owner or by a professional manage-
ment company (branded or non-branded)
engaged under the management agree-
ment by the hotel owner. Under the
management agreement to be agreed
with each fractional co-owner the
management company will be responsible
for the day-to-day maintenance of the
property and hotel complex in general.
The manager will ensure proper mainte-
nance and servicing of the facilities,
accounting and financial records, promo-
tion and arrangement of any lease of the
fractional property if instructed by the
investor. Generally speaking the manager
will have the rights and duties which are
usual for the operators of management
agreements. The manager will be respon-
sible for the collection of initial and
regular payments and dispute resolution
between the fractional owners.
Accounting, reporting, hiring of person-
nel, minor and major repairs, as well as
development of necessary infrastructure
will also be the manager’s functions. 

The management agreement should
also include the terms for the allocation of
time shares, their rotation and responsi-
bility for violation of the established order
of usage of fractional property. 

As for the financial aspects, the
management agreement will regulate the
budgeting and reporting aspects, utilities
payments, the usage of the furniture,
fixtures and equipment funds, repairs
plans and special tariffs for additional
services rendered in the hotel (for
example, the spa, wellness facilities,
restaurants etc.)

Generally speaking Ukraine has great
potential for the development of
fractional ownership since it has a unique



[2013] T R A V E L L A W Q U A R T E R L Y 337

combination of winter (Carpathians) and
summer (Crimea) seasonal resorts, as well
as a large number of leisure recreational
sites with mineral waters and thalassother-
apy. Furthermore, Ukraine boasts unique
ancient cultural sites – at Lviv, Odessa,
Zaporozhie and Kiev – which attract sight-

seeing tourists from all over the world.
Each site has great potential for develop-
ment of the fractional ownership concept
either as a location for holiday property
for personal use or source of income for
private investors.



Introduction

The European Union devotes a signifi-
cant amount of its legislation towards the
duties of traders in informing consumers.
Despite many voices that have been raised
alerting the EU that consumers do not
read information directed at them, or if
they do, that they are unable to process
it,2 the paradigm of the informed
consumer holds steady for the EU policy
makers. After all, today consumers are
faced with many choices, and EU institu-
tions attempt to ensure that consumers
make as many well-informed choices as
possible. One of the areas in which disclo-
sure duties are seen as particularly
relevant is the marketing sector, as it often
involves advertising where consumers
would be making transactional decisions
whether to conclude a given contract or
not. The Unfair Commercial Practices
Directive3 specifies what could be consid-
ered misleading information, either
through a deliberate action or an
omission.4 The new Consumer Rights
Directive5 contains a detailed list of pre-
contractual information that needs to be
provided to consumers before they enter
into a contract with a professional trader.6

This short account lists only the most
general EU information duties towards

consumers.
The advertising of health foods, drinks

and supplements is a sensitive topic, with
respect to which more specific regulation
may be expected to have been intro-
duced. Indeed, at the moment the EU
institutions are busy preparing new provi-
sions7 that are to replace the currently
binding Directive on foodstuffs intended
for particular nutritional uses.8 The new
rules would further regulate information
duties and compositional requirements
for the following categories of food: infant
formula and follow-on formula; processed
cereal-based food and baby food for
infants and young children; food for
special medical purposes; and total daily
diet food for weight control. The draft
Food Regulation aims at clarifying exist-
ing rules not only for consumers, but also
for the producers of such specialised
products.

Since the negotiations on the draft
Food Regulation have now been ongoing
for over a year, it could be expected that
the provisions on which the EU institu-
tions are working would significantly
change the current status quo. In this
article I look at these newly drafted provi-
sions to ascertain what their effects might
be at a  national level, taking into account
currently binding regulations in the UK
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‘Food for thought’
Advertising health food, drinks and supplements
– what you can, can’t and must say

Joasia Luzak1

Centre for the Study of European Contract Law, University of Amsterdam
j.a.luzak@uva.nl
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and in the Netherlands. These two
countries represent two different legal
systems, common law and civil law, which
means each should have a different
approach to consumer information rules.

Civil law systems generally allow for a
balance between contractual parties’
rights and obligations to be reached by
imposing certain disclosure duties on the
parties.9 Since contractual parties are
presumed to act in good faith, they need
also take into account the requirement of
the other party for information.10

Common law systems, to the other hand,
follow the caveat emptor ‘let the buyer
beware’ rule, pursuant to which it is the
duty of each party to ask questions that
they would like to receive answers to and
which promotes parties’ activity in obtain-
ing information over passiveness in
waiting for disclosure.11 This contrasting
approach could also lead to differences
between the systems in regulating the
labelling and advertising of health foods.

The article focuses specifically on inves-
tigating whether the draft Food
Regulation would bear any relevance for
the currently binding rules on the
labelling and advertising of three
categories of products: infant formula and
follow-on formula, low gluten content
foods and food intended for use in low
(and very low) calorie diets.

Draft Food Regulation

It has been argued that if the draft Food
Regulation is adopted by the European
Union in its current shape, it will intro-
duce some important changes into the
advertising of health foods to the vulnera-
ble.12 However, current binding
European provisions already provide
some protection against the potential
unfair labelling and advertising of infant
and follow-on formulae13 as well as low

gluten content foods.14 Therefore, the
first question to be asked is what changes
would the new rules bring on a European
level?

First, the new provisions prohibit the
labelling, presentation and advertising of
infant formula and follow-on formula that
would discourage pregnant women and
mothers from breast-feeding. The
European Council explained that this
would mean, for example, that the adver-
tising of infants’ pictures idealising such
foods’ use either on the formula’s label or
while presenting/advertising it would be
forbidden.15 It remains to be seen what
would be considered as an ‘idealising’
picture, for instance would the ban be
limited to showing pictures of smiling
babies holding a formula in their hands,
or of smiling babies altogether.
Interestingly, foods for sportsmen, milk-
based drinks and other products that
would be marketed as ‘growing up milks’
do not fall within the scope of these
rules.16

Another addition to the draft Food
Regulation concerns determining the
levels of gluten that could be used in
advertising low gluten content foods.17

Food intended for people intolerant to
gluten may be labelled as having a ‘very
low gluten content’ if the level of gluten
does not exceed 100mg/kg, and ‘gluten
free’ if that level is below 20mg/kg. This
marking on the label should be placed
near the product name. Moreover, such
food will need to provide roughly the
same amount of vitamins and mineral
salts as the foodstuffs which they are
replacing.18

Finally, the draft Food Regulation
intends to regulate labelling and advertis-
ing of food intended for use in low
calorie diets (‘LCD’) and very low calorie
diets (‘VLCD’).19 To that purpose, the
annex in the draft Food Regulation
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determines the composition require-
ments of such products. LCD products
may be labelled as ‘total diet replacement
for use in low calorie diets’ and VLCD as
‘total diet replacement for use in very low
calorie diets’. The further new require-
ments as to labelling of such products
would require information on energy
value expressed in calories and kJ, as well
as on: the content of proteins, carbohy-
drates and fat, and the average quantity
of each mineral and each vitamin
(expressed in numerical form). This
information should be provided per
specific quantity of the product ready for
use, as has been proposed for consump-
tion. The label would also need to contain
instructions for appropriate preparation,
a warning that the food may have a
laxative effect (if it provides a daily intake
of polyols in excess of 20g per day), infor-
mation on the importance of maintaining
an adequate daily fluid intake. Finally,
the label should state that the product
provides adequate amounts of all essen-
tial daily nutrients and that the consumer
should not use it for more than three
weeks without medical advice.20 What is
important is that the advertising of such
products (or the label itself) would not be
able to refer to the rate or amount of
weight loss to which the product could
contribute.21

These are quite specific rules and
although they may still be changed during
the legislative process of the EU institu-
tions, it could be interesting to consider
how they would influence current binding
rules on advertising these three categories
of products within the UK and the
Netherlands. While discussing currently
binding legal provisions in these Member
States, reference will be made to existing
EU rules that have already been imple-
mented in these countries.

The UK

In the UK, the labelling and advertising
of the infant formula and follow-on
formula is regulated by Regulation 2007
No. 3521.22 Regulation 21(3) contains a
restriction on advertisements for infant
formula, namely, it should not imply or
create a belief that bottle-feeding is
superior or equal to breast feeding.
Regulation 17 prohibits the use of any
infants’ pictures on the product’s label.
The Food Standards Agency (FSA) is the
government body responsible for food
safety and food hygiene across the UK. It
works with the Department of Health in
enforcement of rules, as well as providing
guidance to their interpretation. The
Department of Health determined in
detail what kind of advertisement could
‘idealise’ the use of the infant formula:
pictures of babies, young children or their
parents; graphics representing nursing or
pregnant mothers; emotional references
to babies or parents; pictures or text
implying that the use of formula is associ-
ated with happiness, wellbeing or health;
baby or child-related subjects (such as
toys, young animals), anthropomorphic
characters, pictures and logos; pictures or
text that refer to ‘the ideal method’ of
infant feeding.23

Clearly, these rules are even stricter
than the rules that the European institu-
tions intend to adopt and provide more
clarity to producers as to what measures
they could undertake in advertising
campaigns. Since this subject is already
thoroughly regulated, the UK govern-
ment focuses its attention on other
advertising issues relating to infant
formula. In February 2010 an independ-
ent report24 was published on the
effectiveness of advertising controls of
follow-on formula, which is only supposed
to be given to babies over the age of six
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months.25 The report focuses on creating
a clear distinction between infant formula
and follow-on formula, so that parents are
easily able to identify the appropriate age-
range products for their babies. The
review determined that even though most
parents were aware that follow-on
formula should be given only to babies of
six months and older, further controls
should be placed on advertisers, for
example the requirement to provide text
relating to age suitability in a box, in bold
or underlined. In that respect, the draft
Food Regulation intends to abolish differ-
ences between labelling and advertising of
infant and follow-on formulae, which
could provide consumers with more
clarity. The expected change to UK law
upon adoption of the draft Food
Regulation would, therefore, relate only
to the labelling of follow-on formula.

As far as the low gluten content foods
are concerned, the FSA published a
report which concerns their composition
and labelling.26 Even though the
guidance is not binding on the manufac-
turers, it is considered to be best practice
advice and compliance with it is strongly
recommended in the UK. The levels
suggested in this guidance are the same as
mentioned in the draft Food Regulation
(respectively 100 mg/kg and 20 mg/kg for
very low gluten content and gluten free),
which is of no surprise, taking into
account that they are based on the exist-
ing Gluten Intolerance Regulation.
Therefore, new European law would not
lead to drastic changes in the UK, and we
could expect the same result in the
Netherlands with respect to this part of
new rules.

Only as far as the last of the discussed
issues is concerned, would the draft Food
Regulation have a major impact on health
foods advertising in the UK. Currently,
there are no specific national guidelines

on advertising or labelling of foods
intended for use in low (and very low)
calorie diets. As a result, product
manufacturers or distributors in the UK
only have to comply with general nutri-
tional labelling provisions.

The Netherlands

In the Netherlands the authority respon-
sible for setting and enforcing labelling
standards of health foods is the Dutch
Food and Goods Authority (NVWA),27

which falls under the supervision of the
Ministry of Economic Affairs, Agriculture
and Innovation. These authorities
provide guidelines both to producers and
to health food consumers as to what
standards have to be complied with.

With respect to the labelling of infant
formula and follow-on formula, the Dutch
law is also in accordance with currently
binding European rules, since it prohibits
placing on labels of infant formulae
babies’ pictures or any other idealising
images or texts. Graphic illustrations that
could allow for easy product identification
are, however, allowed.28 The advertising
of infant formulae is prohibited.29 The
new rules of the draft Food Regulation
would, therefore, only broaden the scope
of application of existing prohibitions to
follow-on formulae.

As expected, the currently binding
rules on labelling of products with low
gluten content are the same as in the draft
Food Regulation (respectively 100mg/kg
and 20mg/kg for very low gluten content
and gluten free), since they are based on
the existing Gluten Intolerance
Regulation. In this respect, the manufac-
turers’ situation is the same across the
European Union.30

Finally, with respect to foods with low
calorie content, currently the word ‘diet’
may only be placed on food labels



intended for particular nutritional uses.31

This special category of food would need
to cater to special nutritional require-
ments of people with digestive problems
or people with specific nutritional needs,
who due to their physiological circum-
stances need to control their intake of
particular substances in foods.32 With this
in mind, it is obvious that new rules on
LCD and VLCD would introduce new
requirements to the Dutch advertising
market, as well.

Conclusion

The comparison of UK and Dutch legal
requirements for labelling and advertising
infant and follow-on formulae, food with
low gluten content as well as LCD and
VLCD products shows that current
national laws in these countries within the
European Union are quite harmonised.
The only major difference was found in
respect to (very) low calorie diet
foodstuffs. It seems, therefore, that the
new draft Food Regulation would not
result in major changes to currently
binding advertising practices. The
marketers would need to start applying
the same standards to follow-on formulae
that are currently binding for the infant
formulae. Additionally, the labelling of
LCD and VLCD would be harmonised
across the European Union.

Taking into account the amount of time
and effort devoted to negotiating the new
draft Food Regulation, the changes it may
impose on national laws seem insignifi-
cant. Hopefully, the effectiveness of the
duty to inform consumers about nutri-
tional elements of health foods would be
further monitored by national health
agencies, such as the FSA or the NVWA,
which would positively influence future
legislation process in this regard. 
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