
“Get rid of her” – despite this strident edict issued
by the hotel manager to a security guard, the
hotel was found not to have breached any duty
of care when that security guard took it upon
himself to assault this hotel patron that the hotel
manager wanted removed. 

Background

Julia Day, the claimant, had
been drinking sparkling wine
late in the evening at The
Ocean Beach Hotel Shellharbour’s premises (the
Hotel). The Hotel’s duty manager decided she had
had enough and instructed a security guard to
“get rid of her.” CCTV footage then captured the
security guard engage in a 39 second conversa-
tion with the claimant before pulling her bar
stool out from underneath her causing injury. The
security guard was employed by a company
called Checkmate Pty Ltd (the employer.) 

Findings at First Instance 

Not surprisingly, at first instance the trial judge
found the security guard’s actions went beyond
the “degree of reasonable force as may be neces-
sary” to turn out a patron as authorised by the
relevant provisions of the NSW Liquor Act. As
such, he had committed an assault and battery
upon the claimant for which his employer was
vicariously liable, his excessive treatment of the

claimant being ‘incidental’ to his employment, or
an improper made of performing an authorised
act.

However, the subsequent deregistration of the
security company shifted the
focus of the appeal to the
potential liability of the hotel,
if any. The difficulty for the
claimant in that regard was
that the following findings of
fact had been made at trial: 

•  Neither the duty manager nor the Hotel
licensee, both employees of the Hotel, were
physically present when the security guard
confronted the claimant;

• Although the security guard was authorised
to remove the claimant, there was no
suggestion that the security guard was
expressly or impliedly directed to take the
course of action he actually took;

• The security guard was employed by an
independent contractor pursuant to an oral
contract;

• Uniforms of security staff were different to
those of Hotel staff and were supplied by the
employer;

• Two-way radios were provided by the
employer and only to security staff;

• Security guards could be sent to any other
location at any time by the employer
depending upon operational needs;

300 [2013] T R A V E L L A W Q U A R T E R L Y

He had committed an 
assault and battery

CASE COMMENT: DAY v THE OCEAN BEACH HOTEL
SHELLHARBOUR PTY LTD [2013] NSWCA 2501

David Jesser

1 The case report can be found at http://www.caselaw.nsw.gov.au/action/PJUDG?jgmtid=166264.



• The Hotelier and staff had general control of
security staff but no control over how they
performed allocated tasks;

• Tasks assigned to security guards could be
delegated to any other guard;

• The employer had a supervisor to deal with
guards at any hotel;

• The security guards were able to turn out
patrons without recourse to the Hotel
management. 

The Argument on Appeal 

In light of the above findings which clearly
established there was no employment relation-
ship between the guard and the hotel, the
claimant was left to argue the following three
points in an attempt to fix liability upon the
hotel:

1. An overarching statutory
duty under the Liquor Act;

2. Agency; and
3. Dual vicarious liability.

Each of those arguments, and
the reasons for their ultimate
failure, are discussed below:

The Liquor Act

It was submitted that under s.91 of the Liquor
Act 2007 the Hotel licensee is “responsible at all
times for the personal supervision and manage-
ment of the conduct of the business of the
licensed premises under the license” and this
imposed a statutory duty on the hotel to person-
ally supervise and be responsible for security staff
engaged for the purposes of compliance with
that Act. 

However the court noted that it was necessary to
examine the relevant legislative and regulatory
regime as a whole. This regime included not only
the Liquor Act 2007, but also the conditions of
the Hotel licence and the Security Industry Act

1997 and its accompanying regulations. The
following items of importance were distilled from
that analysis: 

1. Under s.77 of the Liquor Act 2007 a person
could be involuntarily removed from licensed
premises if “intoxicated, violent, quarrelsome
or disorderly” and an authorised person
(meaning a licensee, an employee or agent
of a licensee or a police officer) could utilise
“such reasonable degree of force as may be
necessary to turn a person out of licensed
premises”.

2. The hotel licence imposed requirements with
respect to a minimum number of “licensed,
uniformed security guards” to be employed
at the premises;

3. The Security Industry Act required persons
“acting as a crowd controller, patrolling,

protecting or guarding any
property” to hold a security
licence, and provided that
security guards may only be
licensed if they have certain
competencies and experience
and have undergone training,
assessment and instruction. 

The Hotel complied with the Act as the employer
met the prerequisites within it. The security
personnel were contracted by the Hotel to ensure
the licensee’s compliance with both their statu-
tory obligations and specific obligations under
their hotel licence. This was according to the New
South Wales Court of Appeal, sufficient to
comply with all their statutory obligations. The
reference in the Liquor Act to the security guard
being an “agent of the licensee” and the require-
ment of s.91 of that Act that the licensee was
“responsible at all times for the personal supervi-
sion and management of the conduct of the
business of the licensed premises” were said to be
directed to answering the question of who was
obliged to “comply with the elaborate regulatory
regime established” by the Liquor Act. These
provisions did not create any direct tortious
liability for breach of those sections, and it was
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for the common law to supply any privately
enforceable rights. It was held much clearer
language in the statute would be required to
achieve the result contended for by the Plaintiff. 

Agency 

As to agency, the court held that while the
security guard was the Hotel’s agent within the
meaning of s.77 of the Liquor Act 2007, he was
not a ‘true agent’ within the meaning of CML v
PCCACA (1931) 46 CLR 41 because he was not a
person with authority to bind his principal. 

As the High Court stated at paragraph 22 of
Sweeney v Boylan Nominees [2006] HCA 19:

“If an independent contractor is engaged
to solicit the bringing
about of legal relations
between the principal who
engages the contractor
and third parties, the
principal will be held liable
for slanders uttered to
persuade the third party to
make an agreement with the principal. It
is a conclusion that depends directly upon
the identification of the independent
contractor as the principal’s agent
(properly so called) and the recognition
that the conduct of which complaint is
made was conduct undertaken in the
course of, and for the purpose of, execut-
ing that agency”. 

Here, the court stated it was clear the security
guard was “not the hotel’s agent in the conven-
tional legal sense, namely, of being authorised to
bind it. He had no such authority indeed, it was
clear he represented Checkmate”. This ground of
attack also failed. 

Vicarious Liability 

The NSWCA noted the ‘general rule’ had long
been that an employer is not liable for a tort
committed by an independent contractor and
that the High Court had recognised that this
distinction was “too deeply rooted to be pulled
out” (Sweeney v Boylan Nominees Pty Ltd [2006]
HCA 19.) 

As to the possible notion of ‘dual vicarious liabil-
ity’ the court reiterated the view, quoting
long-standing 19th century authority, that “once
one person is vicariously liable, no other person
could be.”

The court also regarded the High Court decision
of Oceanic Crest Shipping Company v Pilbara
Habour Services Pty Ltd [1986] 160 CLR 626 as a

binding authority to that
effect quoting Gibbs CJ at 641
where his Honour said:

“Where the services of the
servant of one employer are
temporarily used by
another, both employers

will not be liable; prima facie the liability
will usually remain with the general
employer who may, however, ‘show, if he
can, that he has for a particular purpose
or on a particular occasion temporarily
transferred the services of one of his
general servants to another party so as to
constitute him pro hac vice the servant of
that other party with consequent liability
for his negligent acts: Mersey Docks and
Harbour Board v Coggins and Griffith
(Liverpool) Ltd [1946] 2 All ER 345. In the
case of a pilot, s.410B(2) of the Navigation
Act casts the liability directly on to the
shipowner and in consequence excludes
any liability of the general employer of
the pilot”. 
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Here, as vicarious liability had already been found
in the employer, there was simply no room for an
additional finding of vicarious liability against
the hotel.

Implications

The entire case against the
hotel failed. This decision will
offer some reassurance to
insurers of hotels that if the
organisation has completely
delegated its duties under the
Liquor Act 2007 to an ostensi-
bly competent security company with
appropriately trained employees and yet one of

these security guards unexpectedly and unlaw-
fully assaults a patron, in the absence of some
evidence of actual involvement or control over
the assault, the hotel will not be held liable for
the acts of security staff merely because those
actions have occurred on Hotel property.

On the other side of the coin,
innocent parties injured in
such circumstances will need
to track down a potentially
unknown security company
which may be uninsured,
deregistered or of limited
financial means. A night out

on the town just got riskier.

[2013] T R A V E L L A W Q U A R T E R L Y 303

A night out on the town 
just got riskier

David Jesser is a Principal with McInnes Wilson Lawyers, Brisbane.
He can be contacted at djesser@mcw.com.au


