
Introduction

The European Union devotes a signifi-
cant amount of its legislation towards the
duties of traders in informing consumers.
Despite many voices that have been raised
alerting the EU that consumers do not
read information directed at them, or if
they do, that they are unable to process
it,2 the paradigm of the informed
consumer holds steady for the EU policy
makers. After all, today consumers are
faced with many choices, and EU institu-
tions attempt to ensure that consumers
make as many well-informed choices as
possible. One of the areas in which disclo-
sure duties are seen as particularly
relevant is the marketing sector, as it often
involves advertising where consumers
would be making transactional decisions
whether to conclude a given contract or
not. The Unfair Commercial Practices
Directive3 specifies what could be consid-
ered misleading information, either
through a deliberate action or an
omission.4 The new Consumer Rights
Directive5 contains a detailed list of pre-
contractual information that needs to be
provided to consumers before they enter
into a contract with a professional trader.6

This short account lists only the most
general EU information duties towards

consumers.
The advertising of health foods, drinks

and supplements is a sensitive topic, with
respect to which more specific regulation
may be expected to have been intro-
duced. Indeed, at the moment the EU
institutions are busy preparing new provi-
sions7 that are to replace the currently
binding Directive on foodstuffs intended
for particular nutritional uses.8 The new
rules would further regulate information
duties and compositional requirements
for the following categories of food: infant
formula and follow-on formula; processed
cereal-based food and baby food for
infants and young children; food for
special medical purposes; and total daily
diet food for weight control. The draft
Food Regulation aims at clarifying exist-
ing rules not only for consumers, but also
for the producers of such specialised
products.

Since the negotiations on the draft
Food Regulation have now been ongoing
for over a year, it could be expected that
the provisions on which the EU institu-
tions are working would significantly
change the current status quo. In this
article I look at these newly drafted provi-
sions to ascertain what their effects might
be at a  national level, taking into account
currently binding regulations in the UK
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and in the Netherlands. These two
countries represent two different legal
systems, common law and civil law, which
means each should have a different
approach to consumer information rules.

Civil law systems generally allow for a
balance between contractual parties’
rights and obligations to be reached by
imposing certain disclosure duties on the
parties.9 Since contractual parties are
presumed to act in good faith, they need
also take into account the requirement of
the other party for information.10

Common law systems, to the other hand,
follow the caveat emptor ‘let the buyer
beware’ rule, pursuant to which it is the
duty of each party to ask questions that
they would like to receive answers to and
which promotes parties’ activity in obtain-
ing information over passiveness in
waiting for disclosure.11 This contrasting
approach could also lead to differences
between the systems in regulating the
labelling and advertising of health foods.

The article focuses specifically on inves-
tigating whether the draft Food
Regulation would bear any relevance for
the currently binding rules on the
labelling and advertising of three
categories of products: infant formula and
follow-on formula, low gluten content
foods and food intended for use in low
(and very low) calorie diets.

Draft Food Regulation

It has been argued that if the draft Food
Regulation is adopted by the European
Union in its current shape, it will intro-
duce some important changes into the
advertising of health foods to the vulnera-
ble.12 However, current binding
European provisions already provide
some protection against the potential
unfair labelling and advertising of infant
and follow-on formulae13 as well as low

gluten content foods.14 Therefore, the
first question to be asked is what changes
would the new rules bring on a European
level?

First, the new provisions prohibit the
labelling, presentation and advertising of
infant formula and follow-on formula that
would discourage pregnant women and
mothers from breast-feeding. The
European Council explained that this
would mean, for example, that the adver-
tising of infants’ pictures idealising such
foods’ use either on the formula’s label or
while presenting/advertising it would be
forbidden.15 It remains to be seen what
would be considered as an ‘idealising’
picture, for instance would the ban be
limited to showing pictures of smiling
babies holding a formula in their hands,
or of smiling babies altogether.
Interestingly, foods for sportsmen, milk-
based drinks and other products that
would be marketed as ‘growing up milks’
do not fall within the scope of these
rules.16

Another addition to the draft Food
Regulation concerns determining the
levels of gluten that could be used in
advertising low gluten content foods.17

Food intended for people intolerant to
gluten may be labelled as having a ‘very
low gluten content’ if the level of gluten
does not exceed 100mg/kg, and ‘gluten
free’ if that level is below 20mg/kg. This
marking on the label should be placed
near the product name. Moreover, such
food will need to provide roughly the
same amount of vitamins and mineral
salts as the foodstuffs which they are
replacing.18

Finally, the draft Food Regulation
intends to regulate labelling and advertis-
ing of food intended for use in low
calorie diets (‘LCD’) and very low calorie
diets (‘VLCD’).19 To that purpose, the
annex in the draft Food Regulation
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determines the composition require-
ments of such products. LCD products
may be labelled as ‘total diet replacement
for use in low calorie diets’ and VLCD as
‘total diet replacement for use in very low
calorie diets’. The further new require-
ments as to labelling of such products
would require information on energy
value expressed in calories and kJ, as well
as on: the content of proteins, carbohy-
drates and fat, and the average quantity
of each mineral and each vitamin
(expressed in numerical form). This
information should be provided per
specific quantity of the product ready for
use, as has been proposed for consump-
tion. The label would also need to contain
instructions for appropriate preparation,
a warning that the food may have a
laxative effect (if it provides a daily intake
of polyols in excess of 20g per day), infor-
mation on the importance of maintaining
an adequate daily fluid intake. Finally,
the label should state that the product
provides adequate amounts of all essen-
tial daily nutrients and that the consumer
should not use it for more than three
weeks without medical advice.20 What is
important is that the advertising of such
products (or the label itself) would not be
able to refer to the rate or amount of
weight loss to which the product could
contribute.21

These are quite specific rules and
although they may still be changed during
the legislative process of the EU institu-
tions, it could be interesting to consider
how they would influence current binding
rules on advertising these three categories
of products within the UK and the
Netherlands. While discussing currently
binding legal provisions in these Member
States, reference will be made to existing
EU rules that have already been imple-
mented in these countries.

The UK

In the UK, the labelling and advertising
of the infant formula and follow-on
formula is regulated by Regulation 2007
No. 3521.22 Regulation 21(3) contains a
restriction on advertisements for infant
formula, namely, it should not imply or
create a belief that bottle-feeding is
superior or equal to breast feeding.
Regulation 17 prohibits the use of any
infants’ pictures on the product’s label.
The Food Standards Agency (FSA) is the
government body responsible for food
safety and food hygiene across the UK. It
works with the Department of Health in
enforcement of rules, as well as providing
guidance to their interpretation. The
Department of Health determined in
detail what kind of advertisement could
‘idealise’ the use of the infant formula:
pictures of babies, young children or their
parents; graphics representing nursing or
pregnant mothers; emotional references
to babies or parents; pictures or text
implying that the use of formula is associ-
ated with happiness, wellbeing or health;
baby or child-related subjects (such as
toys, young animals), anthropomorphic
characters, pictures and logos; pictures or
text that refer to ‘the ideal method’ of
infant feeding.23

Clearly, these rules are even stricter
than the rules that the European institu-
tions intend to adopt and provide more
clarity to producers as to what measures
they could undertake in advertising
campaigns. Since this subject is already
thoroughly regulated, the UK govern-
ment focuses its attention on other
advertising issues relating to infant
formula. In February 2010 an independ-
ent report24 was published on the
effectiveness of advertising controls of
follow-on formula, which is only supposed
to be given to babies over the age of six
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months.25 The report focuses on creating
a clear distinction between infant formula
and follow-on formula, so that parents are
easily able to identify the appropriate age-
range products for their babies. The
review determined that even though most
parents were aware that follow-on
formula should be given only to babies of
six months and older, further controls
should be placed on advertisers, for
example the requirement to provide text
relating to age suitability in a box, in bold
or underlined. In that respect, the draft
Food Regulation intends to abolish differ-
ences between labelling and advertising of
infant and follow-on formulae, which
could provide consumers with more
clarity. The expected change to UK law
upon adoption of the draft Food
Regulation would, therefore, relate only
to the labelling of follow-on formula.

As far as the low gluten content foods
are concerned, the FSA published a
report which concerns their composition
and labelling.26 Even though the
guidance is not binding on the manufac-
turers, it is considered to be best practice
advice and compliance with it is strongly
recommended in the UK. The levels
suggested in this guidance are the same as
mentioned in the draft Food Regulation
(respectively 100 mg/kg and 20 mg/kg for
very low gluten content and gluten free),
which is of no surprise, taking into
account that they are based on the exist-
ing Gluten Intolerance Regulation.
Therefore, new European law would not
lead to drastic changes in the UK, and we
could expect the same result in the
Netherlands with respect to this part of
new rules.

Only as far as the last of the discussed
issues is concerned, would the draft Food
Regulation have a major impact on health
foods advertising in the UK. Currently,
there are no specific national guidelines

on advertising or labelling of foods
intended for use in low (and very low)
calorie diets. As a result, product
manufacturers or distributors in the UK
only have to comply with general nutri-
tional labelling provisions.

The Netherlands

In the Netherlands the authority respon-
sible for setting and enforcing labelling
standards of health foods is the Dutch
Food and Goods Authority (NVWA),27

which falls under the supervision of the
Ministry of Economic Affairs, Agriculture
and Innovation. These authorities
provide guidelines both to producers and
to health food consumers as to what
standards have to be complied with.

With respect to the labelling of infant
formula and follow-on formula, the Dutch
law is also in accordance with currently
binding European rules, since it prohibits
placing on labels of infant formulae
babies’ pictures or any other idealising
images or texts. Graphic illustrations that
could allow for easy product identification
are, however, allowed.28 The advertising
of infant formulae is prohibited.29 The
new rules of the draft Food Regulation
would, therefore, only broaden the scope
of application of existing prohibitions to
follow-on formulae.

As expected, the currently binding
rules on labelling of products with low
gluten content are the same as in the draft
Food Regulation (respectively 100mg/kg
and 20mg/kg for very low gluten content
and gluten free), since they are based on
the existing Gluten Intolerance
Regulation. In this respect, the manufac-
turers’ situation is the same across the
European Union.30

Finally, with respect to foods with low
calorie content, currently the word ‘diet’
may only be placed on food labels



intended for particular nutritional uses.31

This special category of food would need
to cater to special nutritional require-
ments of people with digestive problems
or people with specific nutritional needs,
who due to their physiological circum-
stances need to control their intake of
particular substances in foods.32 With this
in mind, it is obvious that new rules on
LCD and VLCD would introduce new
requirements to the Dutch advertising
market, as well.

Conclusion

The comparison of UK and Dutch legal
requirements for labelling and advertising
infant and follow-on formulae, food with
low gluten content as well as LCD and
VLCD products shows that current
national laws in these countries within the
European Union are quite harmonised.
The only major difference was found in
respect to (very) low calorie diet
foodstuffs. It seems, therefore, that the
new draft Food Regulation would not
result in major changes to currently
binding advertising practices. The
marketers would need to start applying
the same standards to follow-on formulae
that are currently binding for the infant
formulae. Additionally, the labelling of
LCD and VLCD would be harmonised
across the European Union.

Taking into account the amount of time
and effort devoted to negotiating the new
draft Food Regulation, the changes it may
impose on national laws seem insignifi-
cant. Hopefully, the effectiveness of the
duty to inform consumers about nutri-
tional elements of health foods would be
further monitored by national health
agencies, such as the FSA or the NVWA,
which would positively influence future
legislation process in this regard. 
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