
Introduction

Airlines promote the superior comfort and enter-
tainment on their aircraft, to differentiate their
product from their competitor’s product. This is
especially the case nowadays when aircraft
cabins are so uniform. The level of comfort and
entertainment is offered in strict proportion to
the level of airfare paid, the level translating to
seating class. 

Some airlines describe first class seats as
‘personal modules’ designed to offer the ultimate
level of comfort. In its promo-
tional materials for the Airbus
380, Qantas describes the first
class seat as a large comfort-
able armchair with soft leather
inserts with a suite controller
to change the configuration,
lumbar support and a 5-zone
massage system. That is not to
mention a state-of-the art on demand in-flight
entertainment system with a vast choice of
programming. Even in economy class, Qantas has
an inviting description for the seats … designed
by Marc Newson and built by Recano … its
ergonomic cushioning with soft armrests and
adjustable features offer you a relaxing way to
travel.

Such is the traveller’s good fortune in modern air
travel! 

With descriptions such as these, airlines create an
aura of personal safety and security around the
seat. In fact, nothing could be further from the

truth. The aircraft seat is the epicentre of injuries
sustained by passengers on board an aircraft. 

In this article I examine the various ways in
which an airline passenger can sustain injuries in
their seat, and the law applicable. I end with a
particularly illustrative case note.

The law applicable to injuries in
aircraft seats

If the injury arises from an accident on board the
aircraft, the airline is strictly liable in Australian

jurisdictions under Article 17
of the Warsaw Convention (as
amended):

The carrier is liable for
damage sustained in the
event of the death or
wounding of a passenger or

other bodily injury suffered by a passen-
ger, if the accident which caused the
damage so sustained took place on board
the aircraft ….

Airlines may temper their liability by asserting all
necessary measures under Article 20 of the
Warsaw Convention:

In the carriage of passengers … the
carrier shall not be liable if he proves that
he and his servants and agents have
taken all necessary measures to avoid the
damage …
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Airlines can also assert contributory negligence
by the passenger under Article 21 of the
Convention:

In the carriage of passengers … if the
carrier proves that the damage was
caused by or contributed to by the negli-
gence of the person suffering the damage
the Court may, in accordance with the
provisions of its own law, exonerate the
carrier wholly or partly from his liability.

Various different ways of
sustaining an injury in an
aircraft seat

Consider these different ways
that an injury can be sustained
by a passenger enjoying the
comfort of their seat, and
whether the injury is compen-
sable at law:

• Baggage stowed in
overhead lockers which falls when the locker
is opened or open

There is a certain amount of predictability in
these overhead locker accidents, which is
reinforced by warnings given by the airline –
Be careful when opening overhead lockers
because baggage may have moved in flight.
A duty free bottle of whisky in a plastic bag
which is stowed in an overhead locker is a
real and present danger every time the
locker is opened, especially to passengers
who sit in an aisle seat. Typically, the injuries
are head, neck and shoulder injuries. An
airline can employ an Article 20 defence of
‘all necessary measures’ to avoid liability by
proving that warnings were given and by
having the flight attendants check then
close the overhead lockers. An airline can
employ an Article 21 defence by proving that

the passenger contributed to their injury if
the baggage was stowed by the passenger
who is injured.

• Mid-air turbulence

Mid-air turbulence is a well documented
phenomenon. There are four grades of air
turbulence, from light to moderate to severe
to extreme. Extreme air turbulence can result
in broken limbs, severe bruising, concussion
and the like, even if the passenger is wearing
a seat belt. Some air turbulence can be
predicted, other air turbulence is not
predictable, being the so-called ‘clear air
turbulence’. With a view to an Article 20
defence of ‘all necessary measures’ and the
Article 21 defence of ‘contributory negli-

gence’ airlines will usually
make an announcement once
the aircraft levels into its flight
path in these terms – The
seatbelt sign is being turned
off now. Passengers are
advised to keep their seatbelts
fastened at all times unless

moving around the aircraft. During the
flight, air captains will announce air turbu-
lence, and the switching on of the seat belt
sign if they can detect air turbulence ahead.
These warnings will be effective only if the
turbulence is minor and injury preventable if
the seatbelt were fastened. The warnings will
not be effective if the injury is sustained by a
passenger wearing a seatbelt. The absence of
a warning was unsuccessfully argued in a
case to remove the cap on an airline’s liabil-
ity under Article 25. (See Goldman v Thai
Airways International [1983] 2 All ER 693
English Court of Appeal.)

• Slipping or tripping moving in or out of the
seat

The rows of seats in economy class are close
together and moving in and out of a seat is
more difficult if the seat in front is reclined,
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given the seat pitch. As a result, the passen-
ger is preoccupied with manoeuvring, and
does not look at the cabin floor, which is
difficult to see in any case. Allow me to
relate these facts as an illustration. They
come from a case I defended which settled
before it came to court: The emergency
strip-lighting that runs along the aisle floor
has a non-slip plastic cover. In this instance,
the plastic cover had come off to reveal a
metal strip underneath. An
overweight lady slipped on
the exposed metal strip
while moving into her
seat. She said she simply
did not see the metal
strip.. The airline was
responsible to compensate
her not only for medical
costs, but also for loss of earnings, and pain
and suffering.

• Shock and distress 

A passenger can sustain shock or distress,
but unless physical injury is suffered, an
airline is not liable to compensate the
passenger. An instance is where a passenger
looks out the window and sees a sheet of
flame, known as St Elmo’s fire, trailing the
engine. However the shock alone of seeing
the flames is not sufficient for an Article 17
claim because there is no physical injury.
(See Kotsambasis v Singapore Airlines Ltd
(1997) 42 NSWLR 110, New South Wales
Court of Appeal.) Similarly, if the passenger
sitting nearby has convulsions or dies in
flight, the experience may be disconcerting,
but the observer will not be entitled to
compensation.

• DVT

It was earlier in this decade that courts
around the world, including the High Court

of Australia, decided that passengers could
not claim against an airline if they suffered
DVT (Deep-Vein Thrombosis) because there
was no single event that caused DVT that
could be said to amount to an ‘accident’. It
was held that to satisfy the definition of an
‘accident’ under Article 17 there must be ‘an
unexpected or unusual event or happening
that is external to the passenger’. The High
Court found that the conditions of travel

alleged by the plaintiff to have
caused the DVT including the
cramped seating from which it
was not easy to move, discour-
agement of movement around
the cabin, the serving of
alcohol, tea and coffee, and
the lack of warning about the
risk of DVT and information on

reducing that risk were not ‘unexpected or
unusual events’. (See Povey v Qantas Airways
Ltd (2005) 216 ALR 427, which was referred
to with approval in the House of Lords
decision in Deep Vein Thrombosis and Air
Travel Group Litigation [2006] 1 AC 495.

• The seat is defective

An aircraft seat is defective if the mechanism
for reclining the seat does not operate
properly. The commonest cause for injuries is
where the aircraft seat fails to return to its
upright position, which puts a strain on the
back because of a lack of back support when
sitting up is required for meals, take off and
landing. An airline can raise an Article 21
defence of ‘contributory negligence’ only
when the passenger has failed to alert the
air steward of the problem during the flight.

What should a passenger do and what
should an airline do in this situation?

The following case note provides answers to
these questions.
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The cautionary case of Dr Krum

Aircraft seating is designed for relaxation and
sleeping. The seating design in the first class
cabin is always the best on the aircraft. But no
matter how well designed the seating, it may be
defective. This case concerns a defective lumbar
support. 

The facts

• Professor Krum, a Professor of Medicine in
Melbourne, was a passenger on a scheduled
flight from Kuala Lumpur to Paris with
Malaysian Airlines. It is an 11 hour flight.

• He flew first class, in either seat 2A or 2C.
After dinner, he reclined
the seat to sleep. He found
that when the seat was
fully reclined, that the
lumbar support, which
was a 6 inch by 6 inch
hard fibreglass square with
one inch of padding, was
protruding from the middle of the seat. It did
not respond to electronic adjustment, and it
could not be adjusted manually.

• Professor Krum complained to the cabin
crew that the lumbar support was causing
him discomfort. The cabin crew declined to
move him to another seat, even though
spare seats were available. Instead, they gave
him blankets and cushions and made him as
comfortable as they could, to alleviate the
discomfort caused by the protruding lumbar
support.

• He slept in the fully reclined seating position
for approximately 8 hours. When he awoke,
he felt a pain in his left leg which was subse-
quently diagnosed as caused by damage to
the L5/S1 disc at the base of the spine, a
condition commonly known as sciatica.

• He claimed damages against Malaysian
Airlines under Article 17 of the Warsaw
Convention.

The issues the Court had to determine

(1) Causation The Court upheld the expert
medical evidence that the abnormal pressure
of the protruding lumbar support in the seat
had caused, or at least contributed, to the
sciatica. The sciatica appeared to be a new
condition, not the aggravation of an existing
condition.

(2) Was the injury caused by an ‘accident’ (as
required under Article 17)? The Court
adopted Sandra Day O’Connor’s formulation

in Air France v Saks US 392
(1985) (US Supreme Court)
that for there to be an
‘accident’, ‘the passenger’s
injury is caused by an
unexpected or unusual event
or happening that is external
to the passenger’. The Court
held that the protruding

lumbar support was an unusual event that
was external to the passenger and so the
formulation was satisfied.

(3) Does an accident need to be caused a
specific event, or can a number of events
cause an accident? The Court held that an
accumulation of events can cause an
accident. In this case, the events were:

(i) The seat was defective in that the
lumbar support, which was designed to
be manipulated electronically, forward
and back, and also vertically, could not
be operated.

(ii) The cabin crew not only sat him in the
defective seat after he found that his
allocated seat was occupied, but invited
him to use the seat in the reclined
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position, even though the lumbar
support could not be adjusted.

(iii) His complaints to the flight supervisor
about the discomfort did not result in
his being invited to move to an empty
seat in the first class cabin.

(4) Does the Article 21
defence apply? The airline
raised the defence of
contributory negligence.
The Court rejected the
defence. It held that
Professor Krum had made
reasonable enquiries to be
relocated, and had amelio-
rated his discomfort by the use of cushions
and blankets provided by the cabin crew.

(5) Had Professor Krum assumed the risk
because of his medical expertise? The Court
found that Professor Krum’s specialty was
pharmacology, not spinal medicine, and that
he did not appreciate the risk of sleeping in
the defective seat.

The assessment of damages

(1) The first head was general damages for pain
and suffering and loss of enjoyment of life.
As a result of the sciatica, Professor Krum
found it to be too painful to drive a car, or to
sit for any period. He had to stand for

meetings while others sat. He
could no longer jog, swim, or
enjoy an occasional game of
golf, and had to minimise
travel. He took anti-inflamma-
tory medication. The Court
awarded $120,000.00 under
this head.

(2) The second head of damages was for
medical expenses. The Court awarded for
past medical expenses the sum of
$10,998.50; and for future medical expenses
the sum of $15,000.00.

(3) The third head of damages is usually loss of
earnings. The Court did not make an award
for loss of income or future loss of earnings
as no loss was sustained. Normally, this is a
significant head of damages.

[See Krum v Malaysian Airline System Bhd [2004]
VSC 185 Supreme Court of Victoria (Australia) for
a full report of the case.]
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