
Factual background

This appeal concerned the
proper construction of an
indemnity clause contained in
a supply contract between C (a
tour operator) and D (the
proprietor of a Hotel in
Mombasa, Kenya). In April 2000
C organised 14 night package
holidays for a party of nine UK consumers. The
consumers all stayed, on an all-inclusive basis, at
the Mombasa Hotel which was owned and
operated by D. A feature of the all-inclusive
amenities available at the hotel (at no extra cost
to the consumers staying there) was an
overnight, all-inclusive excursion to a tented
camp at an Elephant Sanctuary some miles
distant from the hotel. The excursion included
full board accommodation at the tented camp, all
transfers, two game drives and sanctuary
entrance fees. The group of nine consumers took
up the offer and travelled to the camp for an
overnight stay on 3 May 2000. At around 1.30
am on 4 May 2000 the camp was attacked by a
group of 10–12 armed men who assaulted the
consumers who suffered physical and psycholog-
ical injury, as well as consequential losses. The
consumers commenced proceedings against C in
respect of these injuries and served these

proceedings in August 2003. Conventionally, they
based their claims on regulation 15 of the

Package Travel Regulations
1992 and, alternatively, on the
terms of C’s booking condi-
tions. Liability was
compromised in July 2005
(following mediation on the
same date) on the basis of an
agreed apportionment
(reflecting the consumers’

litigation risk, among other factors). C sought to
recover the settlement sum and costs from D and
relied on an indemnity clause in the standard
terms and conditions for its contract with D
which read as follows: 

Throughout the period of the contract the
Hotelier warrants and guarantees as
follows: (a) that the design, installation,
structure and contents of the Hotel and
its furnishings and the services and goods
supplied at the Hotel comply with all
applicable national and local laws,
decrees, regulations and codes of recom-
mended practice (including those
promulgated by trade associations of
which the Hotelier is a member) relating
to hygiene, fire and general safety of
those using the Hotel or any of its ameni-
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ties. The Hotelier shall indemnify and
keep indemnified C against all losses,
liabilities, claims or expenses for or in
respect of injury (including death) loss
or damage to persons or property which
may arise from any cause whatsoever
out of or in connection with the supply
of services to C (excluding the negli-
gence or default of C, its servants or
agents but including any failure on the
Hotelier’s part to comply with the laws,
decrees, regulations and codes of
recommended practice referred to
above) [Emphasis added]

C’s case was, both at first instance and on appeal,
that the proper construction of the indemnity
clause was that:

(a) It was available to C
regardless of any fault on
the part of D (it was a
strict liability provision);

(b) It was available in respect
of claims made against C,
as well as in respect of any
(established) liabilities (see, Rank Enterprises
Ltd & Others v Jacques Raymond Gerard
[2000] 1 Ll Rep 403 (CA));

(c) It was an all or nothing matter – where the
indemnity applied, C was entitled to be fully
indemnified;

(d) It required only that the claims/losses in
respect of which indemnity was sought arise
‘from any cause whatsoever out of or in
connection with the supply of services to C’.

This construction of the indemnity clause was
not seriously in dispute; the issue between C and
D was whether C could rely on the indemnity
clause at all.

The procedural chronology

Following service of the proceedings, D pursued a
jurisdictional challenge on the ground that the
jurisdictional clause in the supply contract terms
and conditions was not incorporated into the
supply contract (the relevant clause consisted of
an exclusive choice of the jurisdiction of the
English courts and a choice of English law). The
jurisdictional clause appeared in the same set of
terms and conditions which contained the
indemnity clause. D secured an adjournment of
the jurisdictional challenge hearing and then
abandoned its jurisdictional challenge and
instead filed a defence (thereby submitting to the
jurisdiction in any event). 

At a case management conference, the District
Judge ordered the trial of a
preliminary issue (accordingly,
the case management direc-
tions dealt with the
preliminary issue):

The question whether the
Defendant is liable to

indemnify the Claimant pursuant to ...
[the indemnity clause] shall be tried first
…

D subsequently filed an Appellant’s Notice. D’s
appeal was based on the proposition that the
preliminary issue was unworkable and that liabil-
ity to indemnify could not be detached from
issues raised by C’s alternative claim (based on
certain implied terms) and from issues of
quantum. The essence of D’s argument on appeal
was based on its submission that C’s decision to
settle was unreasonable. It was argued that the
reasonableness of the decision to settle in princi-
ple (a liability issue) could not sensibly be
considered in isolation from the reasonableness
of the settlement sum (a quantum issue). D
argued on appeal that these issues had to be
dealt with at the same time. D failed to obtain
permission to appeal on paper, but successfully
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renewed its application for permission to appeal
at a without notice oral hearing. The substantive
appeal hearing came before HHJ Shaun Spencer
QC, sitting as a Judge of the High Court, on 23
January 2008. The appeal was dismissed in
reliance on dicta in Comyn Ching v Oriental Tube
(1979) 17 BLR 47 (CA) and John F Hunt
Demolition Limited v Asme Engineering Limited
[2007] EWHC 1507 (TCC). It was argued on appeal
by C that the requirement of reasonableness
simply required C, in settling the claim, to act
honestly and to take all proper and businesslike
steps. It was not necessary for C to establish that
it was liable to the consumers in order to recover
on its indemnity from D. Furthermore, the
decision to settle in principle could, as the case
law suggested, conveniently be dealt with
separately from consideration of the reasonable-
ness of the settlement sum. 

The trial of the preliminary
issue subsequently took place
in February 2008, reserved
judgment was delivered on 30
April 2008 and consequential
orders were made.

At trial D pursued a number of defences to the
action:

(a) It was argued that the action had already
been the subject of a binding compromise;

(b) As indicated above, it was argued that C’s
decision to settle the consumer’s action was
unreasonable in principle;

(c) It was argued that the indemnity clause was
an unusual or onerous clause and had not,
therefore, been incorporated as a term of the
contract;

(d) It was argued that, as a matter of construc-
tion, the indemnity did not extend to the
services provided at the elephant camp (its
territorial reach was, instead, limited to the
hotel itself).

These issues were all resolved in C’s favour at trial
and it was held that D was liable to indemnify C.

D appealed against the decision of the trial
Judge. Permission was refused on paper, but was
granted when the application for permission to
appeal was renewed at an oral hearing. The Court
of Appeal granted permission only with respect
to the contention that, as a matter of construc-
tion, the indemnity did not extend to the services
provided at the elephant camp.

Background to the Court of
Appeal decision: The supply
contract

The front sheet to the supply
contract contained a number
of commercial terms and read:

Now it is HEREBY AGREED
as follows: 1. The Hotelier
shall hold available and at
the exclusive disposal of C,
upon preferred allocation

basis for the period specified, the accom-
modation indicated at the rates inclusive
of all service charges, taxes, duties and
commission as shown below upon the
Terms and Conditions set out overleaf.
[Emphasis added]

The front sheet made it clear that accommoda-
tion was being supplied on an ‘All inclusive’ basis
and an offers section at the foot of the
frontsheet, written in manuscript, stated, ‘See
annex of Hotel description for All-inclusive’. 

The front sheet was accompanied by the
standard terms and conditions (overleaf of the
frontsheet) and by 2 annexes. The standard terms
and conditions contained, among other provi-
sions, C’s Legal Liability (clause1), the indemnity
provision in clause 2, the description of ameni-
ties, accuracy of hotel descriptions and fair
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trading charter, clauses 3 – 5 inclusive, and the
excursions clause (7). As indicated above, there
was a choice of law clause (English law) and an
exclusive choice of English jurisdiction in clause
13.

The annexe to the supply contract was signed by
D and dated with the same date as the supply
contract front sheet in the bottom right hand
corner of each page. The annexe referred to the
availability of the trip to the camp as a ‘Special
offer’ to all-inclusive hotel customers (the terms
of the offer were spelt out in the clearest terms).

Submissions for D on appeal

In essence, D’s submission focussed almost exclu-
sively on the wording of C’s
standard terms and conditions.
It was argued that where the
same referred to ‘Hotel’ this
word should be given its
ordinary meaning and that this
extended only to the hotel
buildings and did not extend to
other amenities like the
elephant camp (located some considerable
distance off site).

D further argued, by reference to the relevant
clause, that the specific indemnity provision:

The Hotelier shall indemnify and keep
indemnified C against all losses, liabilities,
claims or expenses for or in respect of
injury (including death) loss or damage to
persons or property which may arise from
any cause whatsoever out of or in
connection with the supply of services to
C (excluding the negligence or default of
C, its servants or agents but including any
failure on the Hotelier’s part to comply
with the laws, decrees, regulations and
codes of recommended practice referred
to above

specifically referred back to the first sentence of
the clause. The first sentence of the clause read:

Throughout the period of the contract
the Hotelier warrants and guarantees as
follows: (a) that the design, installation,
structure and contents of the Hotel and
its furnishings and the services and
goods supplied at the Hotel comply with
all applicable national and local laws,
decrees, regulations and codes of
recommended practice (including those
promulgated by trade associations of
which the Hotelier is a member) relating
to hygiene, fire and general safety of
those using the Hotel or any of its
amenities.

Accordingly, D’s argument
proceeded in this way:

(a) Both sentences of the
indemnity clause had to
be read alongside each
other;

(b) The first sentence of the
indemnity clause referred
only to ‘the Hotel’ and
‘the Hotelier’;

(c) It followed that the indemnity clause should
be construed, like other clauses in C’s
standard terms and conditions, to refer to
and to cover only the services supplied at the
hotel and not those at the elephant camp.

Submissions for C on appeal

It was submitted that there was contractual
provision for a free overnight stay at the
elephant camp with the other extras included, as
described in the annexe to the contract.
Accordingly, the reference on the front sheet ‘See
annex of Hotel description for All-inclusive’ was a
reference to the annexe which had the same date
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and signature as appeared on the frontsheet to
the supply contract.

C’s case was that the indemnity clause applied
equally to the hotel and the camp (applying the
well known five principles of contractual inter-
pretation referred to in Lord Hoffmann’s speech
in Investors Compensation Scheme v West
Bromwich Building Society [1998] 1 WLR 896,
912 – 913 (HL(E)) and BCCI SA v Ali & Others
[2002] 1 AC 251 (HL(E))):

(a) By its express terms, the frontsheet provided
that D would hold for C ‘the accommodation
indicated … upon the Terms and Conditions
set out overleaf ’ –

(b) The ‘accommodation indicated ’ clearly and
plainly included the camp;

The Terms and Conditions
applied in their entirety to
the accommodation to
which the frontsheet
referred; 

(c) The indemnity clause (2(a))
was not itself restricted to
the hotel or to the services advertised in C’s
brochure – it applied instead to any loss
which may arise ‘from any cause whatsoever
out of or in connection with the supply of
services to C ’ – there was no need that the
services be advertised to C’s guests or pre-
arranged with C or with the guests or that
the relevant services be spelt out in the
brochure or elsewhere;

(d) The standard terms and conditions referred,
at clause 2(c), to ‘the Hotel or any of its
facilities or amenities [Emphasis added]’
which, it was submitted, embraced the
services at the camp (‘Hotel or any of its
facilities or amenities’ in this context was
not a term of art, but embraced the accom-
modation at which the hotelier offered
services to consumers, as the front sheet
made clear);

(e) The standard terms and conditions made use
of the term ‘hotel’ as a synonym for hotelier
(e.g. it was a requirement under the standard
terms that the hotel have an insurance
policy – this could only sensibly be construed
as a requirement that the hotelier have an
insurance policy). In the circumstances, it
was submitted that the use of the term
‘Hotel’ in the indemnity clause was clearly
not intended by the draftsman or signatories
to be confined to the territorial limits of the
hotel buildings;

(f) Quite apart from the written terms, it was
submitted for C that it would create odd
anomalies if the indemnity applied only to
the hotel, rather than to the camp (i.e. if the
operation of the indemnity depended on

where, in a geographical sense,
the hotelier was offering
services to consumers
pursuant to the supply
contract with C): ‘It is true
that, for reasons of policy,
special considerations apply to
the construction of indemnity
clauses, but it still seems to me

to be necessary to construe the language
sensibly.’ per Eady J commenting on the
index indemnity clause in Healy v Cosmosair
Plc & Others [2005] EWHC 1657 (QBD), para
118). 

(g) The reading of clause 2(a) for which D
contended required the standards terms to
be read in isolation from the supply contract
front sheet (it was submitted that the front
sheet and clause 2(a) should be read
together in line with the dicta of Lord Goff
of Chieveley in Yien Yieh Commercial Bank
Ltd v Kwai Chung Cold Storage Co Ltd [1989]
2 HKLR 639 (PC) cited in K Lewison, The
Interpretation of Contracts (4th ed, 2007),
para 9.13);

(h) Furthermore, the indemnity clause was
contained in a perfectly ordinary set of
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standard terms forming part of a commercial
contract entered by two corporate entities
which both parties had signed (see,
L’Estrange v F Graucob Ltd [1934] 2 KB 394
cf. Shepherd Homes Ltd v Encia Remediation
Ltd [2007] EWHC 70 (TCC)) – in the circum-
stances, it could not sensibly be argued that
the indemnity clause was an onerous term.

Decision and conclusion

The Court of Appeal dismissed the appeal. The
judgment was delivered by Clarke MR and he
largely adopted the submissions made on behalf
of C which are summarised above. It was held
that on a true construction of the indemnity
clause – in accordance with the principles estab-
lished in Investors
Compensation Scheme v West
Bromwich Building Society – it
did extend to the services
provided at the elephant camp.
It was held not to be an unduly
onerous clause and was, there-
fore, incorporated as a term of
the supply contract between the parties. It
followed that D was liable to indemnify C for a
sum to be determined by the Court.

Actions by consumers against tour operators are
now a commonplace. We are all familiar with the
operation of the Package Travel Regulations
1992. It was clearly envisaged by those drafting
the EC Directive which gave expression to the
1992 Regulations that tour operators sued by
consumers would be able to recover their
extended liability from their suppliers. Indeed,
article 5(1) of Council Directive 90/314 provides:

‘Member States shall take the necessary
steps to ensure that the organiser and/or
retailer party to the contract is liable to
the consumer for the proper performance
of the obligations arising from the
contract, irrespective of whether such
obligations are to be performed by that
organiser and/or retailer or by other
suppliers of services without prejudice to
the right of the organiser and/or retailer
to pursue those other suppliers of
services. [Emphasis added]’ [See also,
Regulation 15(1) of the Package Travel
Regulations 1992.] 

It has been uncommon for tour operators to seek
recovery of their liability to the consumer from
their local suppliers and there are, no doubt,

commercial and logistical
reasons for the relative
scarcity of such actions.
However, recovery proceedings
are gradually becoming a
much more common feature
of the landscape in this area of
the law and those with practi-
cal experience of travel law in

all its forms are able to bring a new perspective
to apparently straightforward issues of contrac-
tual interpretation of the kind which arose in
Cosmos Holidays Plc v Dhanjal Investments
Limited. Such recovery proceedings are much
easier where, as in the case described in this
note: (a) the parties express a choice as to
(English) jurisdiction and (English) law; and (b)
where the indemnity is as carefully worded and
‘watertight’ (even after scrutiny at the highest
level) as in Cosmos Holidays Plc v Dhanjal
Investments Limited. 
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