
Recent times have seen an increase in the
number of cases of ‘Image Banks’ pursuing
companies for fees in relation to the alleged
unauthorised use of images on their websites.
The problem above is a typical example of queries
which we receive in relation to unauthorised
image use – breach of
copyright in other words.

What is Copyright?

Copyright is, as the term
suggests, a right to prevent
copying. Copyright is not a registerable right and
arises automatically. This makes it rather difficult
to deal with in practice. Copyright seeks to
protect any artistic output including ‘original
literary, dramatic, musical or artistic works’. The
main legislation on Copyright is the Copyright,
Designs and Patents Act 1988 (CDPA 1988).

Who owns the Copyright in the
Photo?

The initial right in ‘copyright’ is owned by the
author or co-author of the work (s11 (1) CDPA

1988). There are exceptions to
this rule, for example:-

• If the image was taken by
an employee of an entity
and the employee took the
photo as part of his/her
duties as employee;

• Where there has been an assignment or
licence granted to another party;

Note that only the ‘owner of a work’ (or his
exclusive licensee) can bring legal action against
the alleged infringer.

1 Taken from a quote by Mark Twain: “Only one thing is impossible for God: To find any sense in any copyright
law on the planet … Whenever a copyright law is to be made or altered, then the idiots assemble.” 
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Charlotte Black

This is the second in a series of articles giving advice on common problems
encountered by travel businesses. In this article Charlotte Black advises on what

to do when the business is accused of breach of copyright.

QQuueessttiioonn::  ‘I’ve just received a letter from a solicitor saying that I owe money for using photo-
graphs on my website that belong to the XYZ company. I paid a web design company to create
the site for me. Am I responsible or are they?’
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What claim can the Owner of a
photo bring?

Companies (as in the above circumstance) can be
subject to legal proceedings on the basis that
they are the ‘website owner’, and have unautho-
rised images in place on their website. A claim in
terms of use of unauthorised images is likely to
be construed as a breach of copyright action. This
is because the website owner should always have
permission directly or indirectly from the owner
of the image, be this via a supplier, or by a
licence. 

How can you avoid being
embroiled in such an action?

To try to avoid court action,
when a company instructs
consultant web designers, they
should enter into a commercial
contract to govern that
relationship. Such contracts
should include an indemnity
clause, which stipulates among other things that
the designers will be liable for any claims brought
against a company in relation to images used on
the website it designs for the company. Often,
companies do not have these types of agree-
ments in place, for a variety of reasons:

• A limited awareness in terms of ‘copyright
infringement’ actions; 

• The relative negotiating powers of the
parties; and

• The costs of having the agreement
prepared/checked by lawyers.

Does Copyright Exist?

So, what happens if you have established that
there was no supplier contract in place with the

designer, the image was not taken by one of your
employees, nor the website design company’s
employees, and there is no licence or assignment
of rights in place? 

You need to assess whether the alleged owners of
the work (photo) have a valid claim for breach of
copyright, and can they realistically establish
this?

Start by analysing the offending image. Has
copyright infringement actually occurred? Does
the image meet the requirements of the CDPA
1988. There is no doubt that photographs do fall
within the CDPA 1988:

4 Artistic works 

In this Part “artistic work” means— 

a graphic work,
pphhoottooggrraapphh, sculpture or
collage … [Emphasis added]

For artistic work, as in this
case, rights are protected
‘irrespective of artistic quality’
(Section 4(1)(a)). Nevertheless

the copyright item must exhibit originality –
copyright in the work will not exist unless the
work is ‘original.’ Skill and labour must also have
been expended in the creation of the work but
the amount of effort required is generally low.
For example, copyright has been said to exist in
an extremely simple image of a hand pointing,
used to direct people to a polling station. 

Is the offending photo infringing
that Copyright? 

The work cannot just be ‘similar’ in design struc-
ture or content. The image must be ‘copied.’
Consider whether the work might just be a case
of incidental inclusion or coincidence? A practical
tip would be to show the work to a friend or
colleague? Do they think the works are the same?

Rights are protected 
‘irrespective of artistic quality’

The copyright item must
exhibit originality



Consider the evidence that the
alleged owner of the work has
provided you with?

Have they provided you with a copy of the
infringing work? You should insist on having a
copy of both the infringing image and a copy of
their ‘owned’ image. I would then suggest that
the owner should annotate a copy of the infring-
ing work, and explain clearly why they consider
that there has been duplication or copying of
their work. Have they established when their
‘work’ was created? Can they prove that this was
created before your image was created? This is
highly important when establishing that their
copyright was breached. 

Positive ways to deal
with threatening
letters from 
solicitors

Often a sensible and commer-
cial way of dealing with these letters is to remove
the offending items immediately from the
website, pending further investigation into the
matter. Then, write to the company concerned,
explaining that the image has been removed and
you intend to comply with their demand to stop
using the image with no admission of liability. At
such an early pre-litigation stage, we would
certainly not recommend paying large sums of
money on demand, even if you do feel that you
have potentially infringed copyright. 

Will they issue a claim? Or is it
an empty threat? 

In most ‘letters before action’ the ‘owner’ of the
image will threaten to issue proceedings if the
monies demanded are not paid. These threats do

need to be treated with respect, and dealt with as
we discussed above. However, in our experience,
these letters are created and sent with the author
having no real intention of issuing proceedings. 

Issuing Copyright Proceedings

Issuing copyright infringement proceedings is a
costly process; the costs of issuing such proceed-
ings often outweigh the cost of the amount
claimed. Therefore it is not a commercially viable
option for many businesses. The claimant must
be in a position to prove what damages were
incurred as a result of the infringement. Proving
damage is notoriously difficult, often involving
much trawling over web statistics and accounts.

Often where litigation is
seriously contemplated, a
party can issue an injunction
for the removal of the alleged
offending item. In order for an
injunction application to
succeed the claimant will have
to argue irreparable damage
caused by the infringement.

Again, a difficult hurdle to jump.

Claims against web designers?

Should the worst happen, what can you do? Do
you have any recourse against the web designer
who ultimately placed these images on your
website?

In the absence of the existence of a commercial
contract as discussed above, it’s likely that you
would have entered into a verbal contract with
the web designer to prepare the website. There
would be an implied term of that contractual
agreement that the web designer would exercise
reasonable care and skill in the preparation of
that website i.e. he should have selected images
from appropriate sources, and paid for licences of

Remove the offending items
from the website

We would certainly not
recommend paying large sums

of money on demand
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images. It should also be possible to argue that
the web designer should provide an implied
indemnity in respect of any claims brought in
relation to the work which they were contracted
to complete. In some cases, the web designers
concerned may be happy to take responsibility on
the basis of those implied contractual obligations
but if legal proceedings were issued against you,
and the web designer refused
to take responsibility by agree-
ing to an indemnity, it is
possible to bring the web
designer into that claim as a
further defendant to the
proceedings who would be
liable in the event that the
owner established a claim against you.

It is interesting to note that we have never seen a
case where an alleged small scale infringement
has resulted in litigation. Always remember
however, to have your contractual agreements in
place. Expending monies on having your
contracts in place may initially seem expensive;
however such an investment is always worth-
while if it helps to prevent litigation.

Summary Checklist

1. Who did you instruct to prepare the website?

2. Have you got contracts in place?

3. What is the working relationship like
between yourselves and the supplier (web-
designer)?

4. Compare the images.

5. Consider removing the
alleged offending images
from the website.

6. Request further informa-
tion regarding the
copyright image, including
evidence of ownership,
and date of creation. 

7. Write a letter of response. 

8. Consider adding the web designer to any
legal proceedings, as a Part 20 defendant. 

We have never seen a 
case where an alleged 

small scale infringement 
has resulted in litigation

Charlotte Black is a solicitor with Travlaw LLP. 
She can be contacted at Charlotte@travlaw.co.uk


