
The European Commission. 
DG Health and Consumers. 
Study on Consumer Detriment in
the area of Dynamic Packages.
Final Report 

In a report commissioned by the European
Commission, the report’s authors, London
Economics, have come to the following main
conclusions: 

• The study estimates that 23% of the population
in EU-27 have used dynamic packages within the
last 2 years.

• Eighty percent of consumers who use dynamic
packages think that financial protection is
included. Some dynamic packages such as
packages purchased from one website are more
likely fall under the current scope of the
Directive and therefore include financial protec-
tion. For these packages 80% of consumers think
that financial protection is included. The study
also considers packages where all components
where not purchased at the same time and
packages where billings were issued from several
companies. Although these packages are unlikely
to fall under the current scope of the Directive,
67-68% of respondents think that the package
includes financial protection.

• The study estimates yearly personal consumer
detriment for users of dynamic package travel in
the EU-27 at €1,065 million gross and €1,005
million net (after compensation). 

• The main contributing factors for these costs are
follow-up communication costs and replacement
costs, particularly for inward and outward travel
and accommodation. The most common type of
problems are provision of incorrect or incomplete
information, problems with transport delays or
cancellations, and problems with services not
being provided or being of a lower standard than
expected.

• Within the broadly defined category of dynamic
packages, particular segments were studied.
Some of these segments are more likely to fall
under the current scope of the Directive such as
packages purchased from a single website; for
these, we estimated gross detriment at ?88
million. 

• Other dynamic travel arrangements are unlikely
to fall within the scope of the Directive. These
includes arrangements where all components of
the package are not purchased at the same time
and/or where the consumer receive separate
billings from different companies; for these the
estimated gross detriment stands at €124 million
and at €237 million , respectively. 

• These costs compare unfavourably with estimates
for other types of travel arrangement that were
made based on a sub-sample of respondents. For
traditional packages we estimated gross personal
detriment at €159 million. 

• The study also looked at structural consumer
detriment. This detriment arises, in particular,
due to some consumers not being aware of the
different levels of protection that different types
of travel arrangements afford. The report
concluded that the lack of information by a
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significant fraction of travellers and the large
and growing importance of the dynamic travel
package sector would be likely to combine to
make structural detriment in this market signifi-
cant.

(Source: http://ec.europa.eu/consumers/rights/docs/

study_consumer_detriment_dyna_packages_en.pdf

November 2009)

European Parliament. Resolution
of 25 November 2009 on
passenger compensation in the
event of airline bankruptcy

The European Parliament has passed the following
resolution on airline bankruptcy:

– having regard to the question of 15 October
2009 to the Commission on passenger compen-
sation in the event of airline bankruptcy,

– having regard to Council Directive 90/314/EEC of
13 June 1990 on package travel, package
holidays and package tours,

– having regard to Council Regulation (EC) No
2027/97 of 9 October 1997 on air carrier liability
in respect of the carriage of passengers and their
baggage by air,

– having regard to Regulation (EC) No 785/2004 of
the European Parliament and of the Council of
21 April 2004 on insurance requirements for air
carriers and aircraft operators,

– having regard to Regulation (EC) No 261/2004 of
the European Parliament and of the Council of 11
February 2004 establishing common rules on
compensation and assistance to passengers in the
event of denied boarding and of cancellation or
long delay of flights,

– having regard to Regulation (EC) No 1008/2008
of the European Parliament and of the Council of
24 September 2008 on common rules for the
operation of air services in the Community ,

– having regard to Rule 115(5) of its Rules of
Procedure,

A. whereas Directive 90/314/EEC (the Travel Package
Directive) regulates aspects of the package holiday
business and provides for appropriate compensation
to, and repatriation, of consumers in the event of
the bankruptcy of package holiday firms,

B. whereas Regulation (EC) No 2027/97 establishes
the nature of air carriers’ liability in the event of
accidents and compensation arrangements for
passengers,

C. whereas Regulation (EC) No 785/2004 lays down
the insurance requirements air carriers and aircraft
operators must meet,

D. whereas Regulation (EC) No 261/2004 provides
for compensation for and assistance to passengers
who are denied boarding or whose flights are
subject to cancellation or long delay,

E. whereas Regulation (EC) No 1008/2008 establishes
stringent financial rules for aircraft operators,

F. whereas there has been substantial growth in the
last decade in the number of relatively small low-cost
carriers flying to well-known holiday destinations and
the number of passengers they carry,

G. whereas there have been 77 bankruptcies in the
aviation sector in the last nine years, resulting in
some instances in many thousands of passengers
being stranded at their destinations and unable to
use the return portion of their flight ticket,

1. Notes that the Commission has undertaken a
wide-ranging consultation of stakeholders on the
question of airline bankruptcy;

2. Recalls that the Commission undertook a major
study of the difficulties surrounding airline
bankruptcy and its impact on passengers and
forwarded its findings to Parliament in February
2009;

3. Notes the findings of that study and the range of
options which it examines;

4. Recalls in this regard that there are a number of
options which the Commission could pursue to
strengthen the position of passengers of bankrupt
airlines, including compulsory insurance for airlines,
a voluntary insurance arrangement for passengers
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which airlines would be required to propose, and the
establishment of a guarantee fund;

5. Calls on the Commission to examine the possibil-
ity of a legislative proposal which has as its specific
objective the provision of compensation for passen-
gers of airlines which go bankrupt and which
establishes financial and administrative arrange-
ments, including the principle of collective
responsibility, whereby all airlines flying the same
route with available seats would ensure repatriation
for passengers who are stranded at non-home
airports in the event of airline bankruptcy, and, if it
considers it appropriate, to submit such a legislative
proposal by 1 July 2010; asks the Commission to
propose, when reviewing the Travel Package
Directive, an extension for repatriation or re-routing
for the passengers concerned;

6. Calls on the Commission to consider the possibil-
ity of extending such measures to airlines which
have ceased operations and caused passengers
similar inconvenience to that caused by airlines
which go into bankruptcy;

7. Calls on the Commission to investigate the quick
release of impounded aircraft by national regulatory
bodies so that those aircraft can be used to bring
stranded people home;

8. Instructs its President to forward this resolution
to the Council, the Commission and governments
and parliaments of the Member States

European Commission. Package
Travel Directive Consultation

Since the last issue of the Travel Law Quarterly the
European Commission consultation on the Package
Travel Directive has come and gone. The consulta-
tion dates were from 26 November 2009 to 7
February 2010. Of some interest however are some
key facts and figures which were released at the
commencement of the consultation.

• Europe is the world’s largest regional travel
market with sales of €246 billion in 2008.
Traditional packages (pre-packaged deals
containing several elements such as travel and
accommodation) account for 40% (€98.4 billion)
of the total travel market, while dynamic
packages for 33% and other travel arrangements
for 25% of the market.

• Nowadays, a majority of EU citizens (56% of
holidaymakers across the EU, organise their
holidays themselves, rather than purchase pre-
defined packages (traditional holiday package
covered by the Package Travel Directive).

• Increasingly large volumes of bookings are made
by consumers who have put together their own
packages (dynamic packaging), where travellers
themselves put together two or more services,
such as flight and accommodation from one
supplier or from commercially linked suppliers or
websites offering packages with partner
websites. For instance, a consumer may book a
flight online and then be redirected to a partner
website offering hotel stays or car rental.

• It is important to note that genuinely separate
bookings where the consumer buys different
components from different sellers /websites that
are not linked or co-branded are generally not
covered by the review. These independent travel
arrangements are not considered part of the
Package Holiday Sector.

• The number of consumers booking ‘dynamic
packages’ is increasing dramatically. 23% of EU
citizens have used dynamic packages in the past
2 years, but the figure is over 40% in countries
such as Ireland (46%) or Sweden (44%), and very
high also in countries such as Slovenia (42%) and
Italy (36%).

• Many dynamic packages are currently not
covered by EU Package Travel Protection. As a
consequence an increasing number of consumers
booking package holidays are falling outside the
scope of the Directive. To illustrate the extent of
the change, in 1997, 98% of passengers travel-
ling from the UK on leisure flights were
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protected by the EU’s Package Travel Directive,
whereas in 2009 this number was less than 50%.

• It is also clear that consumers are not aware that
their legal protection differs depending on how
the arrangements are purchased – even though
the package of travel components can be identi-
cal. 67% of consumers surveyed who used a
‘dynamic package’ that was not covered by the
Directive wrongly believed that they were
protected. On average, a dynamic package which
goes wrong means a loss of almost €600 for the
consumer.

• Over 50% of consumers believe that they are
protected in case of airline bankruptcy when
purchasing dynamic packages or independent
travel arrangements. In many cases they are
currently not covered.

• Bankruptcy has become a more pressing concern
for consumers, since the risk of insolvency has
grown recently. Between November 2005 and
September 2008, 29 airlines went bankrupt. In
France, for example, there were also 125
bankruptcies of tour operators in 2008, affecting
over 9,000 consumers, compared with 95
bankruptcies (affecting just over 2,500
consumers) in 2006. Their effects on holidaymak-
ers varied depending whether tickets were
bought as part of a package holiday. As travel
trends have change significantly since the
adoption of the Directive in 1990, it is important,
particularly, to ask the question whether there
should be different protection for insolvency for
air tickets sold in a package and those sold as
standalone products. 

(26 November 2009)

The EU Package Travel Directive:
Unintended Consequences

This is the response by Professor Harold Goodwin
of the International Centre for Responsible
Tourism at Leeds Metropolitan University to the
EU Commission’s consultation on the Package
Travel Directive.

“The EU Package Travel Directive (PTD) has substan-
tially extended the rights of consumers against the
suppliers (agents and principals) of package travel
arrangements and the PTD is being reviewed in order
to revise the PTD in particular to cover dynamic
packaging. The PTD has successfully extended the
responsibilities of tour operators providing a remedy
for European consumers when the contract is not
delivered or when inadequate information is
provided. 

There are unintended consequences of the PTD
which the Commission should be mindful of in any
revision of the Directive.

1. The process by which compensation is paid and
funded is opaque. The main effect of the PTD is
not seen in the cases which go to court but
rather in the routine administrative processes
which result from the Directive and which are
legitimised by it.

UK tour operators determine whether or not a
complaint or claim should be compensated
financially and then, where they consider the
fault to lie with their supplier, recharge the cost
to the supplier through the recovery or reclaims
department. Generally the supplier will have no
say over whether or not the tour operator
decides to pay compensation, nor over how
much. But the supplier will pay the bill as the
amounts will be deducted from the supplier’s
invoices before they are paid. The supplier is
generally too weak in the relationship with the
operator to query or influence the decisions
made unilaterally by the operator to the detri-
ment of the supplier.

It is not obvious to me that a generally disgrun-
tled consumer who feeling that the holiday did
not meet their expectations casts around for
specifics, and who subsequently makes a claim
against the UK based operator, would pursue the
claim if they realised that the compensation
would be paid by the local hotel or guide, or if
the UK operator more robustly defended the
overseas supplier. As the operator can easily pass
on the costs of compensation there is little
incentive to defend the supplier. 
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2. The PTD is also used by some tour operators to
discourage their holidaymakers from taking local
excursions. Very rarely is a tour operator held
liable for the omissions or commissions of a local
supplier where it is clear that the operator has
acted merely as an agent and that this was made
clear to the consumer. In Moran v First Choice in
2005 the judge found that the claimant reason-
ably believed that the operator ‘was supplying
the excursion and with the relevant safety checks
and insurance’ and found the operator liable.
Tour operators generally make it clear in their
terms and conditions that their contractual
liability extends only to the negligence of suppli-
ers where the services were purchased prior to
departure as part of the package. The organiser,
the tour operator, is liable for the proper
performance of the contract even where
elements of the contract are being delivered by
other suppliers – but only in general if it was part
of a package.

Certification and regulations are often used to
restrict access and to reduce competition. In
destinations tour operators have contracts with
ground handlers who provide and sell excursions.
The extent to which end-consumers are aware of
the precise nature of the relationship between
the tour operator and the ground handler varies.
The tour operator may be acting as an agent, but
if this is undisclosed the courts may find them
liable as they appeared to the client to be princi-
pals; the tour operator may or may not have a
shareholding, or own outright the ground
handler. The licensing regulations for ground
handlers can be onerous; often the regulations
appear to have been written to secure the
continued commercial advantage of established
companies. 

Particularly in developing countries it is not
unusual for resort managers, representatives and
guides to discourage clients from taking excur-
sions other than with the appointed ground
handler, as these competitor excursions do not
pay commission to them. It is in the interest of
the tour operator to discourage clients form
booking excursions other than with the

contracted ground handler because of the loss of
commission revenues to the company and to the
supplementary income to staff, which ensures
that they are willing to work for lower salaries
than might otherwise be the case. 

The Package Travel Directive is used as a barrier
to access for competitor excursion providers
particularly in the developing world; this was not
the purpose of the regulations. However, the
Package Travel Directive does have the
unintended consequence of reducing market
access for small scale producers and the informal
sector.”

Department for Transport:
Consultation on Proposals to
Update the Regulatory
Framework for Aviation

The Department for Transport is currently consulting
on updating the regulatory framework for aviation.
In Chapter 13 they look at reforming the existing
ATOL system, in particular extending the protection
it offers to ‘flight plus’ arrangements and bringing
within the scope of ATOL ‘click through’ arrange-
ments made over the internet with affiliated
companies. The rationale for reform can be found in
the following passages from the consultation
document:

“In recent years there have been major shifts in the
way that holidays are sold, driven largely by the rise
of the internet and the emergence of low cost
airlines as major players in the holiday market.
Partly as a consequence of this, tastes in holidays
have also changed, with increasing popularity of
independent travel and tailoring holidays to meet
consumers’ exact requirements. Many tour operators
have responded to changing preferences by using
technology to offer consumers greater freedom in
choosing holiday components. The legislation that
underpins the ATOL scheme was written prior to
these developments. In some cases, this combination
of factors has lead to uncertainty about the scope
of financial protection (para. 13.6).
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As a result, whether or not a holiday booking or
flight is covered by the ATOL scheme (or other
similar scheme), can be very confusing for
consumers, both when they are booking a trip and
in the unfortunate – and unlikely – event of being
caught up in a travel company failure. This confu-
sion can extend to the travel trade itself,
complicating the job of the CAA in regulating travel
companies. The failure of XL Leisure Group in 2008
highlighted this lack of clarity (para. 13.7).

We believe that action is now needed to provide
greater clarity for consumers, the travel trade and
the CAA. Not to do so runs the risk of increasing
detriment to consumers. Consumers should be clear
whether or not their holiday is ATOL protected so
they can decide whether to protect their holiday in
another way (such as through credit card payment
where possible or insurance). Providing better infor-
mation to consumers is an important way of
addressing this problem and reducing confusion. We
have already taken steps to do this (see
www.direct.gov.uk/holidayprotection). But given the
complexity of the legal framework and develop-
ments in how travel products are sold, better
information is not sufficient to allow consumers to
be well informed about their rights. The
Government considers that the principle of ‘buyer
beware’ is not feasible in the holiday market at
present (para. 13.8).

… it is a cause for concern that consumers cannot
easily tell if their holiday purchase is protected. The
dividing line between protected and unprotected
purchases has become blurred. There has been
debate in the travel trade about the holidays that
are or may not be covered by the ATOL scheme.
There is anecdotal evidence that some in the trade
cannot explain to customers their protection status.
Terms such as ‘dynamic packaging’, ‘DIY package’
and ‘tailor made holiday’ can be confusing for the
consumer, as meanings tend to depend on the tour
operator or travel agent using it. The technology
available to the trade to create holidays from differ-
ent components is becoming ever more complex and
sophisticated. While this provides convenience and
choice for the consumer, it is apparent that the

concept of ‘buyer beware’ is no longer viable in
relation to holiday protection (para. 13.27). 

(Source: Department for Transport.
http://www.dft.gov.uk/consultations/open/

regulatingairtransport/)

European Commission:
Consultation on Air Passenger
Rights

Yet another consultation relevant to travellers has
been launched by DG Energy and Transport. It is
available as an online questionnaire and amongst
the issues it raises are liability for mishandled
baggage, rescheduling of flights, seat pitch and air
carrier insolvency. On this last issue this is what they
have to say: 

“Liberalisation of the air transport sector has been a
driver of profound changes in the EU market
through the creation of low-cost carriers and the
restructuring of network carriers. Competition has
sharply intensified. It has multiplied the number of
new entrants, and led to consolidation among exist-
ing carriers. Increased competition has also driven
some airlines out of the market. The global
economic downturn caused by the financial crisis is
also having a very significant, negative impact on
demand. Despite global recovery expectations in the
near future, these tough economic conditions may
force more carriers into bankruptcy with potentially
severe effects on consumers. Consumers can be
affected in two ways: stranded passengers travelling
at the very moment their airline goes bankrupt
cannot return home without at least some delay and
very possibly extra cost. Passengers who bought
their tickets in advance, and paid the whole amount,
should in case of bankruptcy enrol in the list of
creditors, which in practice normally means that the
cannot get their money back.

An independent study for the European Commission,
issued in 2009 , shows that there have been a
number of bankruptcies during the last decade.
Looking at the period 2005-2008, the majority of
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bankrupt carriers (41%) were relatively small
regional scheduled carriers. The total number of
bankruptcies since January 2000 is at least 79, a
higher rate than that reported in the 1990s. Since
the study was issued, moreover, at least 14 more
European airlines have ceased to operate. The
number of individual bankruptcies alone does not
give a clear indication of the scale of the impact.
Firstly, a study from 2005 shows that 50% of airlines
filing for bankruptcy are less than one year old.
Secondly, the severity of the situation varies
depending on the size of the carrier (larger carriers
tend to have a bigger impact) and the type of desti-
nations served, as alternative capacity is in general
more difficult to source for long-haul destinations,
and stranded passengers would have fewer options
to return home in terms of alternative forms of
transport.

A number of legal and contractual remedies are
available at national, European and international
levels in order to reduce the impact of the cancella-
tion of air services in case of bankruptcy. 

Precautionary standards with respect to airline
operator licensing, as well as truth-in-marketing
requirements are set out in Regulation 1008/2008,
which obliges licensing authorities to suspend
airline operations in the event of financial problems.
Authorities can revoke or suspend an operating
licence or grant a temporary license in order to
redress financial difficulties. These rules have been
into force since 1 November 2008. It is therefore still
difficult to assess their efficiency and in any case
they do not deal with consumer protection once the
bankruptcy occurs.

The most far-reaching passenger protection in case
of insolvency is currently offered under the so-
called Package Travel Directive. It provides
protection to passengers in the event of any of the
professional parties performing services included in
a package becomes insolvent, e.g. airlines, tour
operators and travel agents. Retailers/organisers
carry liability to provide sufficient evidence of
security for both refund of money and repatriation
in case of stranded passengers. Member States have
all implemented this at national level: the level of

protection should thus be of a similar standard,
although protection schemes currently differ, e.g.
national travel guarantee funds, insurance or bank
guarantees. However, airline tickets, when not sold
as part of a package (as a standalone ticket), are not
covered by the Directive. As a result of the growing
share of independent travel compared to traditional
packages (according to a recent survey, 56% of EU
citizens organise their holidays themselves), an
increasing number of consumers going on holiday
are not covered by the insolvency protection in the
Package Travel Directive. 

Isolated protection measures may also exist at
national level. National authorities may take respon-
sibility for repatriation in certain cases, while
national funds set up in related sectors such as
travel agents may do so as well.

In this context, it is important to determine whether
the current scope and content of the existing
protection of passengers against air carriers’ insol-
vency under national, European and international
law is satisfactory. Such assessment should be
carried out in relation to:

(1) repatriation of passengers who have been
stranded and 

(2) reimbursement of the tickets already paid for
when the insolvency announcement was made. 
If protection is not satisfactory, it is also important
to identify the most appropriate remedies (e.g.
guarantee funds, mandatory insurance, optional
insurance etc.) and decide whether they should be
introduced by regulatory on non-regulatory means.”

(Source: http://ec.europa.eu/transport/passengers/
consultations/2010_03_01_apr_legislation_en.htm)

European Commission: 
Rail Passenger Rights

EU Regulation (EC) No 1371/2007 on rail passengers’
rights entered into force on December 3, 2009. It
enshrines travellers’ basic rights and imposes a
number of obligations on rail companies concerning
their responsibility towards their customers.
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Antonio Tajani, Vice-President of the European
Commission in charge of transport, commented: 

“With millions crisscrossing Europe each day, it is for
me evident that Europe has to take care that people
are able to travel in safety and comfort. These new
rights protecting people travelling by rail promote
reliable and high-quality rail passenger services.
After establishing these rights for passengers travel-
ling by air and rail, our next step will now be to
protect those going by water or by bus and coach.”

The new rights will:

• Guarantee disabled persons and persons with
reduced mobility non-discriminatory access to
trains and assistance

• Strengthen rail passengers’ right to compensa-
tion when their luggage gets lost or damaged (up
to about €1285 per piece of luggage)

• Strengthen rail passengers’ right in case of death
or injury through an advance payment to meet
immediate economic needs. This advance
payment amounts to at least €21,000 per
passenger in the event of death.

• Reinforce rail passengers’ right to compensation
in case their journey gets delayed or cancelled;
the minimum compensation amounts to 25% of
the ticket price for delays between one and up to
two hours and up to 50% of the ticket price for
delays of two hours and more.

• Give rail passengers the right to be informed
comprehensively before and during their journey,
for example about delays

• Make it easier for rail passengers to buy tickets

• Impose the obligation on rail companies and
station managers to ensure passengers’ personal
security in railway stations and on trains

• Oblige rail companies to set up a complaint
handling mechanism for the rights and obliga-
tions covered by the new regulation

• Oblige Member States to ensure that passengers
can lodge a complaint to an independent body, if
passengers consider that their rights have not
been correctly implemented.

• Extend the existing rights of passengers under
the Convention for the International Carriage by
Rail (COTIF) which only covers international
transport, in principle, to all domestic train
services.

To give time to railway undertakings to adapt to the
new rules on passenger rights Member States can
request not having to implement some of these
rights for a period of up to 15 years for services
limited to the national territory. As local services (i.e.
urban, suburban or regional services) are different in
character from long-distance services Member
States can request permanent derogations for such
services but not for cross-border services within the
EU.

The European Commission has also proposed new
legislation protecting the rights of people travelling
by water or by bus or coach. These laws could be
adopted as early as next year.

(For an extended summary see: http://ec.europa.eu/
transport/passengers/rail/doc/2009_12_03_summary_of_

new_rail_passenger_rights.pdf. 
For the Regulation go to: http://eur-lex.europa.eu/LexUri

Serv/LexUriServ.do?uri=OJ:L:2007:315:0014:0041:EN:PDF)

Montreal Convention

Liability limits are set out in Articles 21 and 22 of
the Montreal Convention.  Under Article 24 of the
Convention, ICAO is to review those limits every five
years in light of inflation that has occurred during
that period.  In a note of June 30, 2009, the
Secretary General of ICAO advised parties to the
Convention of revisions required pursuant to this
review.  These revisions are as follows, stated in
Special Drawing Rights (SDRs):  for destruction, loss,
damage or delay of cargo 19 per kilogram (currently
17); for destruction, loss, damage, or delay of
baggage, per passenger, 1,131 (currently 1,000); for
delay in carriage of passengers, 4,694 (currently
4,150); “strict liability” for death or bodily injury to
passengers, 113,100 (currently 100,000).  The revised
amounts reflect inflation between 2003 and 2008 in
the countries whose currencies comprise the SDR. 
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Pursuant to the terms of Article 24, the increased
limits will take effect six months following the
notice referred to above, or December 30, 2009

Australian Competition and
Consumer Commission

WTH Pty Ltd, trading as Avis Australia, has made
changes to its website advertising to ensure that all
mandatory fees and charges are included in quoted
prices.

Avis operates a website, www.avis.com.au, where
customers can book a vehicle. In addition to hiring a
vehicle, Avis also offers customers a range of
supplementary services including GPS units, child
car seats and options to buy insurances that reduce
the excess payable by a customer if a vehicle is
damaged (optional extras).

On 25 May 2009 amendments to the Trade Practices
Act 1974 came into force under section 53C of the
Act requiring businesses that use component pricing
to also specify a single (total) price for the goods
and services, including all mandatory charges
quantifiable at that time.

Between 25 May 2009 and 30 October 2009, the
reservation pages on the Avis website did not show
or include mandatory fees and charges relating to
the optional extras that would be added to the
customer’s bill when picking up the vehicle. These
mandatory fees and charges included an administra-
tion fee and goods and services tax which were not
included in the quote provided to the customer.

ACCC chairman Graeme Samuel said tourists and
holidaymakers want to rent a car quickly and simply,
so it is essential they are provided with upfront and
accurate information so they can make informed
decisions.

“Accurate price representations are not just good
advertising practice, they are required by law,” Mr
Samuel said.

In a court enforceable undertaking provided to the
ACCC, Avis has acknowledged that its pricing was

likely to have contravened the Act by not displaying
the full price that would be payable for the selected
hire vehicle. Avis will take the following steps to
address the ACCC’s concerns:

• change its website, so that all mandatory fees
and charges are now included in the quoted price 

• write to all affected customers and refund the
amount of additional fees and taxes paid by the
customer, which were not disclosed at the time
of making the reservation 

• place a corrective notice on its website for a
period of four weeks apologising, and 

• ensure its senior executives receive practical
trade practices law training.

“The car rental industry attracts a large number of
complaints and this case should serve as a warning
to the rest of the industry that the ACCC expects
compliance with the law,” Mr Samuel said. (24th
December 2009)

Australian Human Rights
Commission: Carnival

Carnival plc, the cruise line, applied to the
Australian Human Rights Commission for an exemp-
tion under the Age Discrimination Act to permit it
to restrict the ability of persons aged under 21 years
of age (under-21s) to take part in its cruises.
Specifically, Carnival wished to require under-21s to
travel with a parent or guardian on cruises operated
between 1 November and 30 January each year. The
reason for this was that, unless Carnival imposed the
under-21s policy, it would be unable to ensure the
security, comfort, health and safety of its passengers
aboard its ships.

Carnival stated that until 2007, it operated
‘Schoolies’ cruises during the summer months,
which catered exclusively for passengers aged 16 to
19 years of age, celebrating the end of their high
school education. The Schoolies cruises were
extremely popular, but Carnival discontinued the
cruises because of an exponential increase in
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alcohol-related security incidents during the cruises.
Carnival stated that it tried a variety of measures on
the Schoolies cruises to try to reduce these
incidents, but it was unable to do so. Carnival noted
that the risk of these incidents was compounded by
passengers bringing alcohol on board cruises, and
the fact that cruises are contained environments
that are isolated from mainland police and medical
services during periods at sea.

Carnival stated that although it discontinued the
Schoolies cruises and its marketing towards school
leavers, there continued to be a high level of school-
leavers seeking to book cruises during the summer
months, and that it continued to experience
alcohol-related incidents on its cruises.

In Carnival’s view, the under-21s policy was an
appropriate measure to combat the risk of binge-
drinking among young people in a holiday
environment. Carnival submitted that research
demonstrated that the presence of a parent or
guardian inhibited the effect of the peer pressure
associated with binge-drinking. Carnival further
submitted that it had explored all other reasonable
and effective measures to address the issue of
binge-drinking and other anti-social behaviour by
young people on board its cruises.

After receiving comments from interested parties
the Commission summarised the respondents
reasons for opposing the exemption:

• the requested exemption appeared to be based
on a discriminatory assumption that under-21s
will drink to excess and behave inappropriately; 

• it was inappropriate, absent an issue of legal
capacity, to require an adult to be accompanied
by his or her parent or guardian in order to
access goods, services or accommodation; 

• Carnival’s principal concerns could, and should,
be achieved through measures which encourage
and support responsible alcohol consumption by
all passengers. Such measures should focus on
the harmful behaviour, rather than the age of
the passenger; 

• the proposed exemption would apply to all
under-21s. It would not be restricted in its appli-
cation to those under-21s who intend on
participating in a Schoolies celebration onboard
one of the Applicant’s cruises; and 

• granting the exemption would not be consistent
with the objects of the ADA. 

Carnival was given an opportunity to respond to
these comments, which it did, but the Commission,
in a reasoned decision, nevertheless turned the
application down for the following reasons:

• The Commission was not satisfied that unaccom-
panied under-21s pose a serious threat to the
health, safety and security of passengers

• The exclusion of unaccompanied under-21s was
not a proportionate response

• The scope of the requested exemption was signif-
icantly broader than its intended purpose

• Granting the exemption would be inconsistent
with the objects of the ADA

The full decision is available at:
http://www.hreoc.gov.au/legal/exemptions/

ada_exemption/carnival20091103.html

Finnish Consumer Ombudsman.
Package Travel Label

According to the Finnish Consumer Ombudsman the
choice every consumer planning a holiday has to
make is whether to purchase a package travel or
obtain the required services separately. This choice
has a significant impact on the consumer’s rights in
case problems occur.

The term package travel refers to traditional
package tours which include flights and accommo-
dation. In addition to these, the package can
contain other travel-related services, such as tickets
to a sports event or a safari. Packages can also be
fully customised to meet the needs of each individ-
ual customer.
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Package travel is primarily paid for beforehand. The
customer’s payment is protected against the travel
agency’s bankruptcy by a security. Package travel
can also be cancelled if certain terms are fulfilled.
Separately purchased travel services, however, do
not have this type of protection against bankruptcy,
and cancelling or changing flight dates may prove
difficult.

Unfortunately, whether or not certain holidays are
package travels has not always been clear to
consumers. To clarify this distinction, several Finnish
travel agencies will be introducing a new Package
Travel Label. The label can be used on websites and
in brochures and reservation confirmations to
indicate that the consumer is purchasing a package.

“In addition to the security provided regarding the
customer’s payment, the Package Travel Label is an
assurance that one party, the tour operator, is
responsible for the entire travel package,” explains
Managing Director of the Association of Finnish
Travel Agents (AFTA) Heli Mäki-Fränti.

Before purchasing package travel, consumers should
check the reliability of the travel agency in question
via the registry of travel agencies, which is
maintained by the Consumer Agency. The registry
can be accessed at www.valmismatka.fi.

“Consumers can minimise their risks by ensuring
that the travel agency has signed up for the registry,
that it provides the appropriate security and that no
restrictions have been set on the agency,” according
to lawyer Petteri Lehtonen. 

(January 1st, 2010, http://www.kuluttajavirasto.fi/en-GB/)

Department of Transportation:
British Airways Pricing Error

British Airways, in an agreement with the US
Department of Transportation’s Aviation
Enforcement Office, will compensate consumers for
cancellation penalties and other expenses incurred
due to the carrier’s erroneous offer of $40 fares
between the United States and India. The lowest US-
India fare being offered by British Airways prior to
the mistaken ad, not including taxes, was over $750.

The $40 fare, which did not includes taxes and fees,
was posted on British Airways’ own website at about
6:30 pm on Oct. 2. The carrier realised its error
nearly immediately and removed the fare within
minutes from its own website, but it remained on
the websites of certain on-line travel agents for
about two hours. During this time, more than 1,200
bookings were made covering approximately 2,200
passengers. British Airways cancelled the bookings
of all passengers who purchased the fare and, before
the Enforcement Office began its review of the
matter, offered all affected passengers a travel
voucher valued at $300.

“We are pleased to see that British Airways has
accepted responsibility for the fares it published,”
US Transportation Secretary Ray LaHood said. “This
agreement with British Airways will compensate
passengers for losses they suffered as a result of the
carrier’s mistaken fare offer.”

In consultation with the Aviation Enforcement
Office, British Airways also has agreed to reimburse
passengers for their expenses resulting from having
relied on the erroneous $40 fare. These could
include fees for cancelling flights or cancelling
hotels, rental cars or other ground arrangements, as
well as additional costs incurred in rebooking flights
due to fare increases on previously held flights that
were cancelled in order to book the $40 fare.

British Airways also agreed to provide notice of its
offer to all consumers on its website. 

(November 30, 2009)

Queen Victoria Cruise Illness

Solicitors Irwin Mitchell have received enquiries
from passengers who became ill with symptoms of
gastric illness after travelling onboard the Queen
Victoria cruise ship. The Queen Victoria cruise liner is
operated by Cunard and is the newest in the fleet. It
is reported that almost 200 holidaymakers were
struck by symptoms of gastric illness during a recent
16 night cruise around the Canary Islands 

(29 January 2010)
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