
You have settled into your seat having already
stowed your hand luggage in the overhead
locker. Your partner is sitting next to you flipping
through the glossy inflight magazine and you are
reflecting on your enjoyable holiday. The aircraft
is making ready to depart. This should be a
comfortable six hour flight home from Sharm el
Sheikh to the UK in seats 1E
and 1F, middle and window
seats, for which you have paid
extra for the extra leg room.
You have your backrest support
in place. And then an attractive
member of cabin crew
approaches from the seats
behind you, accompanied by a visibly overweight
passenger who, breathing and perspiring heavily,
is finding it difficult to squeeze down the aisle.
The stewardess asks you if you would mind this
passenger sitting in seat 1D, which is empty,
between you and the aisle. On what grounds can
you refuse? You reluctantly agree - to save the
poor fellow’s embarrassment and to avoid any
unpleasantness during the flight, but neverthe-
less regretting your failure to find the right words
to deny her request. The passenger sits down; he
is obese, overflowing his allocated seat to such
an extent that, to avoid close bodily contact, you
have to sit at an angle and cannot use your left
side arm rest nor move your left arm for the
duration of the flight. Instead of the comfortable
flight you anticipated you are cramped and
twisted and have lost a significant percentage of
your seat space.

These are the bare facts of Middleton v Monarch
Airlines Limited [2009] unreported, heard at
Reading County Court on 11 June, 2009, on
appeal by the defendant. The obese passenger
had been moved by cabin crew because he also
had a severe leg problem and had inadvertently
been allocated an able bodied person’s seat,

strictly for persons capable of
assisting in an emergency. The
defendant argued that Mr
Middleton acquiesced in the
move, did not complain, nor
ask to be moved himself, nor
did he leave his seat to relieve
his discomfort or stretch his

limbs during the flight. He claimed that he
thought he had no choice, after all, he had not
paid for seat 1D and felt obliged to agree to the
obese passenger sitting next to him because that
passenger was listening and present at the time.
He did not complain during the flight but
complained bitterly to cabin crew about his
discomfort on disembarkation. Mr Middleton had
a history of back problems and always travelled
with a Medicare backrest because his back
required constant support, though only whilst
sitting. At home the following day, whilst
bending to pick something off the floor, he
suffered a painful back injury, blamed by his
chiropractor on the restricted seat conditions the
day before. He brought a claim against the airline
for damages for physical injury, in particular
strain injury to his neck, shoulder and back
requiring multiple treatments by chiropractors. 
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The airline’s normal procedure with obese
passengers would be to offer to re-seat them in
two adjacent vacant seats  with a moveable
dividing armrest. However, if a flight is full and
re-seating is not possible, disembarkation to
await a later flight is often the only option. On
Mr Middleton’s flight there were 16 vacant
standard seats on board but almost certainly
these were single seats which would have neces-
sitated further passenger seat changes and none
offered the extra leg room of 1D to accommo-
date the obese passenger and his severe leg
problem. If asked, cabin crew would have tried to
move Mr Middleton but he would have lost his
extra legroom and been separated from his wife.

The applicable law is the Montreal Convention
1999, the successor to the Warsaw Convention
1929, in force in English law
since 28 June, 2004. It was held
in Sidhu v British Airways Plc
[1997] AC 430 and El Al Airlines
v Tseng (1999) 525 US155 that
Art. 17 of the Warsaw
Convention provided the exclu-
sive cause of action and sole
remedy available against an air
carrier in respect of death or bodily injury to
passengers. The Montreal Convention made no
significant change to Article 17 of the Warsaw
Convention and the authorities under Article 17
are just as valuable in relation to Article 17 of the
Montreal Convention. Accordingly, Mr Middleton
could only bring his claim under Article 17:

The carrier is liable for damage sustained
in case of death or bodily injury of a
passenger upon condition only that the
accident which caused the death or injury
took place on board the aircraft or in the
course of any of the operations of
embarking or disembarking

Unfortunately, the Convention does not define
the term ‘accident’. The House of Lords in Morris v
KLM [2002] 2 AC 628 and in Deep Vein

Thrombosis and Air Travel Group Litigation
[2005] UKHL 72 approved the definition provided
by the US Supreme Court in Air France v Saks
(1985) 470 US 392. Saks suffered permanent
hearing loss in her left ear caused by the normal
pressurisation on board an aircraft descending to
land in Los Angeles. Justice O’Connor found that
since a passenger must prove, under Article 17,
that an accident caused the injury, the word
accident refers to the cause of the passenger’s
injury not the injury itself. Also, the word
accident could not mean any occurrence causing
injury. The court found that:

Liability under Article 17 of the Warsaw
Convention arises only if a passenger’s
injury is caused by an unexpected or
unusual event or happening that is exter-

nal to the passenger This
definition should be flexibly
applied after assessment of
all the circumstances
surrounding a passenger’s
injuries.

Justice O’Connor also added
that:

When the injury indisputably results from
the passenger’s own internal reaction to
the usual, normal and expected operation
of the aircraft, it has not been caused by
an accident, and Article 17 of the Warsaw
Convention cannot apply.

Lord Justice Laws in the recent decision in
Barclay v British Airways Plc [2008] EWCA Civ
1419 affirmed that this last statement is part and
parcel of the Supreme Court’s definition in Saks.
Airline liability due to accident under Article 17
of the Convention would therefore only arise
where an abnormal, unexpected or unusual
event, external to the passenger causes injury
and not where injury results from the passenger’s
own internal reaction to the usual, normal and
expected operation of the aircraft. 
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The decision in Chaudhari v British Airways Plc
[1997] EWCA Civ 1413 referred to in Barclay, is
an example of injury arising from the passenger’s
own internal reaction to the ordinary operation
of the aircraft. Chaudhari was disabled with left
side paralysis and travelled on a BA flight from
Manchester to Los Angeles. He left his seat to go
to the lavatory but, unable to stand, fell and
injured his hip bone. Lord Justice Leggatt in the
Court of Appeal, following Saks, said that
‘accident’ is not to be construed as including any
injuries caused by the passenger’s particular,
personal or peculiar reaction to the normal
operation of the aircraft. What happened to Mr
Chaudhari was not caused by any unexpected or
unusual event external to him, but by his own
personal, particular or peculiar reaction to the
normal operation of the aircraft. He fell as a
result of his pre-existing
medical condition. His injury
was not caused by an accident
within the meaning of Article
17 but by an event occasioned
by his own pre-existing infir-
mity. 

Lord Justice Laws in Barclay
recognised the autonomy of the concepts
deployed in the Convention, and the irrelevance
of the meaning of accident in national legal
systems. Referring to Morris v KLM [2002] 2 AC
628 he said:

The proposition that an assault can
constitute an accident offers, I think, a
strong example of the adoption of an
autonomous meaning of a concept in the
Convention ...

In Morris the Saks definition was found to be
broad enough to encompass deliberate miscon-
duct perpetrated by one passenger against
another. A male passenger indecently assaulted a
16 year old girl in the adjacent seat during an
overnight flight. The court determined that the
accident did not have to relate to the operation

of the aircraft or be a characteristic of air travel.
The court concluded that the assault was facili-
tated by a special feature of air travel, being the
cramped seating conditions which placed the
young girl in close proximity to a strange man for
an extended period of time. However the depres-
sive illness suffered by the claimant as a result of
the indecent assault was found not to constitute
bodily injury and the claim was dismissed.

Following Saks the courts typically analyse each
link in the chain of causation to determine
whether that link constitutes an unexpected or
unusual event. In the US Supreme Court decision
in Olympic Airways v Hussain (2004) 540 US 644
it was decided that even inaction can constitute
a link in the chain of causation. H, an asthmatic,
allergic to cigarette smoke, booked seats in the

no smoking section of the
plane. On the return sector
from Athens to San Francisco,
H and his wife were allocated
seats close to the smoking
section. Cabin crew repeatedly
refused to permit H to move to
vacant seats away from the
smoking section. H suffered an

asthma attack and later died. The question for
the US Supreme Court was whether the carrier’s
refusal to help a passenger, knowing of his pre-
existing asthmatic condition, could itself be part
of the chain of causation culminating in exacer-
bation of that pre-existing condition by a normal
cabin condition, namely cigarette smoke in the
air. The court applied the definition of accident in
Saks and found that in the circumstances the
refusal of the flight attendant to assist a passen-
ger who requested assistance was an unexpected
or unusual event or happening. Both H’s
exposure to cigarette smoke and the refusal of
the flight attendant to re-seat H were links in the
chain of causation contributing to H’s death.
Effectively inaction could constitute an accident.
However, Lord Phillips of Worth Matravers MR in
the Court of Appeal in the DVT case [2003] EWCA
Civ 1005 doubted the reasoning in the case. In
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his view, the refusal to move the passenger could
be described as an insistence that he remain
seated in the area exposed to smoke i.e. as a
positive act and not a mere omission.

The DVT case was a group action alleging injury
and death following the onset of deep vein
thrombosis caused by air travel. In the House of
Lords, on the issue of whether there was an
accident within the meaning of Article 17 Lord
Steyn, after citing Saks said:

Let it be assumed that it can be shown
that an event affecting a passenger
adversely on an aircraft was unexpected
and unusual. That is generally, however,
not enough to make it an accident. It is
an integral part of the test of what
amounts to an accident
that it must have a cause
external to the passenger.
In the case of DVT this
factor is absent. The
component parts of the
event cannot therefore
amount to an accident. It
is closer to a passenger
who suffers an asthmatic attack, congen-
ital back pain, a hiatus hernia or simply
from the wear and tear of extreme old
age. Not surprisingly, such cases have in
practice been treated as not amounting
to accidents.

Baroness Hale expressed the opinion that the
event that causes the injury is simply the fall
itself, when she said:

If I fall over during a flight to New York
and break an arm I suspect we would all
agree that my broken arm was caused by
the accident of my fall – we should not
be agonising too much over whether my
fall was an event external to me …

Lord Justice Laws in Barclay commented that
Baroness Hale: 

... appears to sideline the requirement
that the accident be external to the
passenger. But that requirement is critical
to the reasoning in Saks and the English
authorities following Saks.

Judges in every leading authority have reached
the same conclusion that the externality of the
event is a necessary component of the accident
definition.

In Barclay v British Airways Plc [2008] EWCA Civ
1419, B had boarded a flight from Phoenix to
London and, when accessing her seat, slipped on
a plastic strip covering the seat fix tracking in the
aircraft’s floor, thereby sustaining a right knee
injury. The strip was a normal design feature of
the aircraft and not defective. Can it be an
accident within Art. 17 where injury results from

an event (a slip) caused by
some contact between the
passenger and the aircraft in
its normal state? Lord Justice
Laws applied Saks and distin-
guished three scenarios: (a)
cabin crew spilling hot coffee
(unexpected or unusual exter-

nal event i.e. an accident) (b) the passenger
suffers an unprompted heart attack (internal
reaction to the aircraft’s normal operation i.e. no
accident at all, as in Chaudhari) (c) Barclay itself,
where no external event and no autonomous
internal reaction caused the slip. B could not rely
on the ordinary, natural meaning of the word
accident because concepts such as bodily injury
and accident under Montreal are autonomous
concepts. Lord Justice Laws emphasised the
balance to be struck between the competing
interests of passenger and carrier under the
Convention. If B’s case is good then any slip or
fall resulting merely from contact with an inert
piece of equipment, installed and operating as
intended, would constitute an accident. Art 17
would impose liability for a very wide range of
injuries suffered on board, potentially any event
causing injury could be categorised as an
accident. The Court of Appeal found that:
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Art 17 contemplates, by the term
‘accident’ a distinct event, not being part
of the usual, normal and expected opera-
tion of the aircraft, which happens
independently of anything done or
omitted by the passenger.

The causative event must be external to and
separate from any involvement of the passenger.
There is no accident if the injury results from the
passenger’s own internal reaction to the usual,
normal, and expected operation of the aircraft.
There was no accident in Barclay that was exter-
nal to her; no event which happened
independently of anything done or omitted by
her. All that happened was that the appellant’s
foot came into contact with the inert strip and
she fell. It was an instance per
Leggatt LJ in Chaudhari of ‘the
passenger’s particular, personal
or peculiar reaction to the
normal operation of the
aircraft’. Clearly, there is no
liability under Art 17 for a
simple slip trip or fall.

His Honour Judge Elly in
Middleton v Monarch Airlines
Limited found that the instant case did not fall
within the definition of accident. First, was the
injury caused by an event external to the passen-
ger? Mr Middleton was not, like Mr Chaudhari,
one who suffered injury due to an autonomous
pre-existing illness but equally this was not like a
case where a passenger had dropped a cup of
coffee on his neighbour. The obese passenger sat
passively in his seat. He did not positively cause
any incident to occur to the Claimant. Could it be
said that moving the obese passenger from one
seat to another was itself an occurrence or
event? He pointed out that the failure to move
the passenger in the Olympic Airways case was
treated as an event. However, it was a normal
event for a passenger to be moved from one seat
to another when circumstances dictated. In this
case, the obese passenger’s leg problems meant
that he could not safely be allowed to sit in his

allocated seat and that was why he had to be
moved. Secondly, was this event an unusual or
unexpected happening? Could it be said that it is
an unusual or unexpected occurrence to have a
passenger seated next to you on an aircraft who
is so large that they intrude on one’s own space?
There are no statistics kept on the number of
obese people in the UK but obesity within the
general population is well known. No decided
cases on point exist either in the UK or the USA
but allocating a passenger to a seat or moving a
passenger from one seat to another for safety
reasons, cannot be said to be an unexpected or
unusual occurrence. Judge Elly referred to Lord
Justice Laws in Barclay, who concluded at para
35:

… that Article 17 contem-
plates by the term accident
a distinct event not being
any part of the usual,
normal and expected
operation of the aircraft
which happens independ-
ently of anything done or
omitted by the passenger.

Judge Elly concluded that:

… when one looks at the definition of the
term accident and however one looks at
it, it is impossible, in my view, to stretch
the meaning of the term to include the
allocation of seats or the moving of
passengers on board, particularly where it
was done for safety reasons. It does not
seem to me that this is an action which is
either unusual or unexpected.

Comment

Use of the term ‘distinct event’ would seem to
exclude circumstances on board an aircraft (or
when embarking or disembarking), where the
causal event which results in injury to a passen-
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ger amounts simply to the general design layout
of the aircraft. However, it is wide enough to
include an omission, as occurred in the Olympic
Airways case. According to Lord Justice Laws, the
distinct event must also be independent of any
act or omission by the passenger. It is the cause
of the injury that must be examined carefully. If
the passenger alone, as in Barclay, has done
something or omitted to do something that
causes the event then there is no accident and
the carrier is not liable to the event then there is
no accident and the carrier is not liable. Mr
Middleton had acquiesced in the obese passenger
being seated next to him on the flight and had
failed to relieve his discomfort during the flight.
How could his injury be considered to be caused
by an accident? The distinct event must also be
outside of the usual, normal and expected opera-
tion of the aircraft, a question
of fact in all the circumstances,
otherwise there is no accident
and the carrier is not liable. The
key question to be considered
however, is whether the
distinct event is part of the
usual, normal and expected
operation of the aircraft from the carrier’s or
from the passenger’s point of view. Lord Scott in
the DVT case (at para 14) said:

It is the injured passenger who must
suffer the accident and it is from his
perspective that the quality of the
happening must be considered.

From Mr Middleton’s and the average passenger’s
point of view, it is likely that an obese passenger
impinging upon one’s seat space and many other
regular events on board an aircraft would appear
to be outside the usual, normal or expected
operation of that aircraft. However, it would not
strike the careful balance of interests sought
under the Convention if the passenger’s perspec-
tive was determinant and could potentially open
the floodgates to multiple claims.

In light of Mr Middleton’s claim and the report in
the Daily Telegraph (August 25, 2009) of a claim
(later revealed to be a hoax) brought against
Easyjet by a 55 year old 15.5 stone woman who
was told that she was too fat to board a flight
and was asked to step on to scales in front of
other surprised passengers and buy two tickets to
travel, it is clear that obesity is nevertheless a
serious issue for airlines and must be factored
into an airline’s planning for the future. In the
United States more than 30% of the population
is considered to be obese; in the United Kingdom
it exceeds 20%. Standard practice in the airline
industry is to provide a seat that is 17 inches
wide for economy class passengers. For low fare
low cost airlines, the cost of modifying aircraft to
provide wider, or even a few wider, seats would
be staggering and result in higher fares for all

customers. Southwest Airlines
in the USA was one of the first
airlines to have a policy
concerning what it describes
as ‘Customers of Size’. The
policy, established in 1980,
does not focus on the passen-
ger’s weight, so there is no call

for weighing scales at check-in. Instead,
customers who are unable to lower both armrests
(the definitive gauge, being the boundary
between seats) and/or compromise any portion
of adjacent seating are required to book an
additional seat prior to travel. Southwest refund
the additional seating cost if the flight departs
with one or more empty seats. If the customer
has to pay because the flight is full they are
charged a child’s fare for their second seat. If the
flight is full, a customer of size who has booked
only one seat is disembarked and given the
option of booking two seats on a later flight.

A similar practice has now been followed by eight
other airlines in the United States but to date
there is no evidence that any UK based airline
operates such a practice. On November 20, 2008
the Canadian Supreme court ruled that passen-
gers who are ‘functionally disabled by obesity’
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would be entitled to two seats for the price of
one. The fundamental problem with this law
relates to the definition of a functionally obese
passenger. Is a functionally obese passenger to be
defined by their height to weight ratio, circum-
ference, or will they be gauged like cabin bags at
the airport check-in? At present the Canadian
rule applies to domestic travel
only but this could be the thin
end of the wedge for airlines
on very tight margins.
Southwest Airlines say that
their policy is not discrimina-
tory because it ensures that all
passengers on board the
aircraft have access to safe and comfortable
seating. The problem for the obese passenger
who feels discriminated against on grounds of
disability is that if they cannot bring a claim
under the Montreal Convention, they have no
claim. The ruling in Sidhu prevents a claim under
domestic law. A complaint could be brought
under Regulation EC No 1107/2006 Concerning
the Rights of Disabled Persons and Persons with

Reduced Mobility when Travelling by Air, but
there is no entitlement to compensation, it being
a regulatory criminal provision. The American
commentator and comedian Jay Leno’s sugges-
tion that obese passengers on Southwest Airlines
would at least get two meals, was intended to
provoke, but sent a clear message that on

Southwest, passengers would
not be forced to share their
seat with someone else.

One final observation is that
obese passengers forced to sit
in the standard 17 inch wide
economy class seat may well

represent a safety hazard to other passengers on
larger aircraft such as the Boeing 747, where
seating configurations can include 4 seats
abreast. In an emergency, passengers occupying
adjacent seats may find their escape in one direc-
tion effectively blocked by the obese passenger;
bad news if that is the only viable direction for
escape.
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