
On 10 November 2009, District Judge Evans
sitting at Stratford Magistrates’ Court in East
London gave his decision in the prosecution of
Travel Republic Limited (TRL) and its Director Mr
Piri by the Civil Aviation Authority (CAA). It is not
often that a decision of a Magistrates’ Court
sends shockwaves through the
travel industry; but this one
did. TRL and Mr Piri were found
not guilty of numerous charges
brought against them under
Regulation 3 of the ATOL
Regulations 1995 (as amended
2003). The charges were, in
effect, that they had sold
package holidays (including a flight) without
ensuring that the whole package was protected
by an ATOL. The defendants said that what they
had sold had not been ‘packages’.

There we are: back at the
seemingly never ending question,
what is a package?

The sophisticated readership of this magazine
needs no reminder that a package, as defined in
the Package Travel Regulations 1992 (and repli-
cated in the ATOL Regulations), means in essence
a pre-arranged combination, when offered for
sale at an inclusive price, of at least 2 out of 3 of
transport, accommodation and other significant
tourist services.

What were TRL selling?

The TRL Website

The home page of the website gave consumers
the choice of clicking on
flights, hotels and apartments,
car hire or “tailor made
holidays flight plus hotel”. All
the cases concerned this last
category, tailor made holidays.
Anyone wanting to book one
of these had to go through at
least the following stages: first
choose a destination, date,

duration and departure, and indicate the number
of persons travelling; at this point a search would
be carried out, during which words appeared on
the screen including “no package holiday”. Then a
list of flights appeared, with the cost per person
but no named carrier or flight number. The
consumer chooses a flight. Then the computer
searches for accommodation and again the
words “no package holidays” appear. The
consumer then chooses from a range of accom-
modation, and after that a page appears full of
flight details, the flight cost, the accommodation
and its cost, and a total cost figure including
itemised APD etc. (There was also the option of
booking transfers). The customer completes
details of the travellers and proceeds to payment
by credit card in the usual way.
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TRL’s Terms and Conditions

In addition to the information given during the
booking process, the website featured the follow-
ing wording, to which the consumer agreed
when making a booking via the website:-

When making your booking we will
arrange for you to enter into a contract
with the provider of the travel related
service including, amongst others, tour
operators, airlines, hotels, accommoda-
tion providers, amusement parks and
cruise companies (‘travel provider’).

The travel provider is the Principal, or
the Agent to the Principal and we are
acting as their Agent in arranging your
booking. Importantly, your
booking with us is subject
to both these Agency
Terms of Business and the
specific booking conditions
of the relevant travel
providers (‘Booking
Conditions’) and you are
advised to read both carefully before
booking.

You may decide to make one or more
bookings with us at the same time. Please
note that irrespective of the various
products you book, each booking is a
separate booking and your bookings do
not constitute a package as defined in
the [Package Travel etc Regulations 1992
or the ATOL Regulations].

The price charged in total for several
bookings will always equal the price
charged separately for each individual
booking. All bookings are therefore avail-
able to be purchased individually at the
same price.

Travel Republic is a travel agent and
not a tour operator.

This wording is very clear, as long as the matters
asserted are accurate. 

The Consumer Perspective

In an interesting passage, the Judge said this: 

The assertion here by TRL ‘your bookings
do not constitute a package’ is not a
definitive answer to the problem. If in
fact TRL is ‘selling or offering for sale at
an inclusive price prearranged combina-
tions of at least two of the relevant
components’ then there will be a package
regardless of what the agency terms of
business state. To illustrate the point,
with a silly analogy, say someone wants
to buy a cow. He approaches a farmer
who removes a horse from his field. On

the side of the horse
someone has painted the
letters ‘C-O-W’. Assume
both the farmer and the
purchaser believe that
what is being sold and
purchased is a cow. The
transaction is concluded. It
doesn’t matter what they

think, the purchaser has bought a horse
not a cow.

This passage was intended to be an argument
against TRL. But importantly, it has cut two ways.
The judge described the evidence given by a
number of consumers who described what they
had bought. Many, although not all, told the
Court that they thought they were buying a
package. The Judge said ‘I do not consider the
perception of any particular customer as to what
he thought he was obtaining as helpful’.

No doubt this will be part of the appeal by the
CAA. In the ABTA v CAA case [2006] EWCA Civ
1299, Chadwick LJ did indeed say (at para 45)
that the question whether something is a
package cannot be a subjective test, i.e what the
consumer thinks. But he went on:
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… but the fact that the customer thinks
he is buying two or more separate
services at the same time rather than a
combination of services at an inclusive
price – or vice versa – may be a powerful
evidential pointer to the true nature of
the transaction.

So the Court of Appeal say that what the
consumer thinks does not prove it is a package,
but it is evidence. The Judge in the TRL case
thought such evidence ‘not helpful’.

The TRL Decision

The Judge restated the classic formulation in the
ABTA case as to the difference
between services being offered
for sale as components of a
pre-arranged combination and
at an inclusive price, or being
sold or offered for sale
separately but at the same
time. The first is a package, the
second is not.

The Judge decided that on the TRL website, you
can take or leave items as you please, just as you
do from the supermarket shelf. What you then
pay is not an inclusive price, but the total price.
In a key passage, the Judge said: 

The ABTA case recognises that the
components of a holiday can be sold
separately but at the same time. The
prosecution appear to be unwilling to
accept that proposition … despite
repeated requests by me the prosecution
were unable to provide one practical
example of a situation where they would
accept that there was a sale or offer to
sell components separately, but at the
same time.

He went on: 

As a matter of English usage I agree one
could say that the customer was offered
the opportunity to buy a combination of
components. That is not the same thing
as the factual question to be resolved … I
conclude it was adequately explained to
the customers in this case that they could
purchase any one or more of the services
on offer as they might wish, without the
need to purchase any others. I consider
that was implicit from the website layout
and the booking procedure and was
explicit for those who referred to the
booking conditions. I do not accept the
submission that there was any obligation

on TRL ‘of ensuring that the
customer knows and
accepts that he is not
choosing components in
combination.’

He concluded that he was not
satisfied beyond reasonable

doubt that TRL had made available to any of the
customers flight accommodation which consti-
tuted a component of a package holiday.

Burden of Proof

It is of course worth our while to reflect for the
moment on the fact that this was a criminal
prosecution, and therefore, as the Judge
suggests, it is for the prosecution to prove their
case beyond a reasonable doubt. That is different
from a civil case (such as ABTA v CAA) where the
burden of proof is merely ‘the balance of proba-
bilities’ or, as is often said, ‘more likely than not’
or ‘51% likely’.

So it is quite possible, for example, that a
customer who was injured whilst on a TRL
holiday might sue for compensation, based on it
being a package, and win in a civil court, without
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any inconsistency at all with this decision in a
criminal case.

Conclusion

This case has made the
mainstream package industry
despair, and I am not sure that
we are any nearer to a real
understanding of what a
package is. Maybe the whole
subject will have to await the current redraft of
the Package Travel Directive taking place in
Brussels.

Will the CAA succeed in its appeal? Who can say?
It looks for all the world as though the Judge
applied the correct principles, with the possible

exception of the point about
‘consumer perception’. And as
that point goes to his findings
of fact about how well the TRL
website explains the situation,
it may not be enough to have
the decision overturned.
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