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Friends and colleagues,

It’s hard to believe that it’s already November, and Vancouver has come and gone.
Our sessions at the Annual Conference were a great success, and I wanted to take a
moment to thank everyone who was involved as well as our scholarship winners

who were in attendance. I thought the From Room Service to Rock Band panel provided
some particularly new issues to discuss as travel and leisure moves forward with technol-
ogy. A great thanks is owed to Royal Caribbean for their portion of that presentation,
demonstrating the latest and greatest technology on the high seas.

It is coming to the time of the year, however, to start the planning process for Dubai
next year, and I am really looking forward to some of the unique panels we already have
lined up. We have a particularly exciting panel that is also very forward looking lined up
on space tourism. While we’re a far cry from having hotel management issues with
Klingons or Wookies, the panel should still provide a really exciting look at things to
come. We will also be posting our Dubai scholarship topic soon, and we’ve broadly
selected ‘social media’ as the category for the discussion. We look forward to the excel-
lent papers we are likely to receive, dealing with yet another forward-looking topic.

As 2010 comes to a close, I think we can only hope that the worst of the economy is
behind us, and that 2011 will not bring further detrimental events like the BP oil spill to
further dampen travel and leisure activity. Unfortunately, it seems that airline security is
already taking another step to deter travellers with the ramp-up of passenger screening.
I do remain hopeful that the years to come will find a better solution to airport security
that doesn’t further burden travellers while also improving overall security on flights.

I hope everyone enjoys this issue of the Travel Law Quarterly, and the upcoming
holiday season.

Sincerely,

John M Vernon

From the Chair
John M Vernon,
The Vernon Law Group, Dallas
jvernon@vernonlawgroup.com
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Sport federations and their
relationship with the courts and
arbitration
Mike Townley
Bates Wells & Braithwaite London LLP
m.townley@bwbllp.com

Few things rankle the professional sports
administrator more than the notion of the
‘ordinary courts’ interfering with sport
decisions. It’s a deep-seated and prevalent
fear that is also held by most sports fans
and journalists. The prevailing view is
that ‘the law’ gets in the way of real sports
issues, corrupting what would otherwise
have been a sound and reasonable
solution. There is also a suspicion that
behind every sports law case there will be
a lot of fat cat lawyers, who almost by
definition in this caricature care nothing
for sport, getting rich.

When it comes to football justification
for this position is readily found in ‘the
Bosman Ruling’. As most people know this
was a 1995 decision of the European
Court of Justice, Union Royale Belge des
Societes de Football Association ASBL v Jean-
Marc Bosman. The ECJ ruled that it was
illegal for a football club to demand a
transfer fee for a player at the end of his
contract. The effect has been that top
players for whom a club had to pay a
huge transfer fee now hold their
employer club under constant pressure to
re-negotiate their wages upwards during
the term of their contract. It is a curious
process that forces an employer to
approach its employee mid-way through
his contract of service to ask ‘in return for
a wage hike would you agree to extend
your contract, please?’

Bosman has created an environment of
contract uncertainty and wage inflation.
This was not the intended consequence of

the decision. It also forces clubs into
selling players that they are perfectly
happy with just to preserve their balance
sheet transfer value. Players are sold even
though the directors, coach and fans are
more than happy with their performance. 

You will find almost no one in football
that supports Bosman and plenty that
lambast it with vigour and energy. The
only supporters would be the football
players who enjoy their ‘Bosman Bonus’ by
way of grossly inflated wages. It really
wouldn’t go down well for them to publicly
celebrate the case given the fact that many
people consider their wages grotesque.

The solution to the perceived problem
of the law interfering with sport, as it has
been generally characterised, has been to
seek refuge in arbitration. The world of
sport is now replete with arbitral bodies
dedicated to solving sports disputes, and
arbitration agreements of all types
abound. Athletes, coaches, ‘athlete support
personnel’, national and international
federations and most of the other actors in
the world of sport are party to one or
more forms of arbitration agreement. If
you try to submit a sport dispute to a court
now it is more than likely that the first
response of the defendant will be to apply
for a stay of proceedings in favour of
arbitration. Arbitration agreements are in
existence in many forms and they tend to
be incorporated into most sport contracts,
governing body constitutions, major event
participation agreements, sport technical
and anti-doping rules. 



The trend towards arbitration has been
afoot since the 1980s, but only really took
hold in the 1990s. The ‘big bang’ moment
for sports arbitration happened on 30
June 1984 with the formation of the
independent Court of Arbitration for
Sport (CAS), which opened its doors in
Lausanne, Switzerland, housed in a lovely
villa on the shores of Lake Geneva right
next door to the IOC’s Olympic Museum.
Since then many national and sport
specific arbitral bodes have sprung up.
One of these is Sport Resolutions UK
(formerly known as the Sport Dispute
Resolution Panel) that serves the needs of
the UK’s sports community. 

The introduction to the CAS on its own
website summarises the rationale in this
way:

‘At the beginning of the 1980s, the
regular increase in the number of
international sports-related
disputes and the absence of any
independent authority specialising
in sports-related problems and
authorised to pronounce binding
decisions led the top sports organi-
sations to reflect on the question of
sports dispute resolution.’

Football in fact came quite late to the
party, the Olympic sports were way ahead
of them in seeking refuge from the courts
through the device of the binding arbitra-
tion agreement. 

The most obvious reason why arbitra-
tion gained favour was that governing
bodies became fed up with losing court
cases, the impact of which needs be viewed
in the context of what was happening to
the development of sport at the time. The
’80s and ’90s were a period of tremendous
consolidation of power in the hands of the
major sport governing bodies. Many of
them became rich for the first time as they
learnt how to exploit their commercial

rights, packaging them up and selling
them to the highest bidder. With this new
found wealth came a desire to control
their sport as they had not done before.
Commercial partners expected that the
party to which they were paying so much
money was in charge of the show.

How inconvenient then when athletes
(typically but also other parties) took their
disputes to court and won! During this
period the commercial development of
sport had outstripped its governance
structure and capability. This created
considerable tension and a Marxian
condition whereby the forces of economic
production within sport came into conflict
with its social order. As students of politics
know, this should lead on to revolution.

Doping played a huge role in shaping
Olympic sports’ attitude towards the
courts (or the ‘ordinary courts’, which has
become the fashionable term of art).
Indeed doping cases formed the majority
of arbitrations heard before the CAS in its
early years. By the 1980s a belief had
developed that the Judges did not under-
stand ‘the specificity of sport’, which is a
phrase whose preponderance is alarm-
ingly inverse to its elegance. Nothing
exemplifies the increasing frustration of
the major governing bodies with the court
system better than a triumvirate of doping
cases involving track athletes Sandra
Gasser, Katrin Krabbe and Harry
Reynolds. The International Amateur
Athletics Federation (which subsequently
changed its name to the International
Association of Athletics Federations; the
‘IAAF’ to us) was the defendant in these
cases and it seems inevitable that the
hostility of this particularly powerful
governing body towards the civil courts
had a big influence on how the sports
arbitration system came to be developed. 

Sandra Gasser’s case (Gasser v Stinson
1988, unreported, High Court of
England and Wales) is the least obviously
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dramatic of the three, but it hit at the
heart of something particularly precious
to the world of athletics. The court dealt
a fatal blow to the, by then, creaky notion
of ‘amateur’ athletics. Gasser was a Swiss
800 metre runner who was banned for a
fixed term of two years under the ‘strict
liability’ rules of the IAAF. Under these
rules an athlete was responsible for what
was found in her body regardless of how
it got there, including if there had been
an entirely innocent ingestion of a very
small amount of a prohibited substance,
with absolutely no intention to gain an
advantage and no advantage in fact
gained. Gasser’s lawyers argued that the
anti-doping rules were an unreasonable
restraint of trade in that while a ban for
cheating was understandable, there was
no provision for any sort of mitigation
for athletes who could show that they
were innocent of any intention to dope.
In this sense the rules lacked proportion-
ality. The response of the IAAF was to
retort that as an ‘amateur’ athlete (within
their rules) she had no trade to protect.

This was a dangerous argument from
the outset because by this time the devel-
opment of shamateurism in athletics was a
well-recognised phenomenon. The defen-
dant in the case, Robert Stinson, was a
well-known English solicitor and long
term Honorary Treasurer of the IAAF. Mr
Stinson had introduced the device of the
‘athletes trust fund’ whereby athletes
could earn as much money from their
athletics as they were able so long as it was
deposited in trust, only to be accessed
after they had retired.

The court had no difficulty in dismiss-
ing the amateurism argument, but it did
uphold the rules on the ground that they
were reasonable given the threat to the
sport posed by doping and that in the

circumstances a strict liability approach
could be justified. Nevertheless a civil
court had pointed out that the emperor
wasn’t wearing any clothes. 

The case of Harry ‘Butch’ Reynolds was
altogether more colourful. What a great
runner he was, Olympic Silver medallist
and world record holder, he was also a
great character. Butch was ‘box office’.1

The degree of outrage and bile spilled
within the corridors of power at the IAAF
would be hard to exaggerate. What this
case illustrates is that by the early 1990s
the IAAF had ceased to have any real
regard for the civil courts, considering
themselves and their rules to be superior
to the law within the domain of track and
field. The quote from the case that best
sums up this attitude was provided by the
senior IAAF anti-doping official at the
time, Arne Ljundquist, who said that ‘…
the courts create a lot of problems for our
anti-doping work, but we don’t care in the
least what they say. We have our rules and
they are supreme’.

In his excellent article (see footnote)
and having surveyed the entire tortuous
procedure, Mr McArdle sums up the
impact of this case as follows:

‘… the real interest of the Harry
Reynolds saga, 20 years after the
event, rests in what it reveals about
governing bodies’ beliefs in the
sanctity of their own decision-
making processes and their powers
to run their fiefdoms in whatever
way they saw fit, regardless of the
broader legal principles with which
their activities appeared to be in
conflict.’

Reynolds had failed a random drugs test
at an athletics meeting held in Monte

1 In the paragraphs that follow I have borrowed heavily from the excellent article of David McArdle
‘Reflections on the Harry Reynolds Litigation’ published in Entertainment Law, Vol 2, No 2, Summer 2003.
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Carlo in 1990 and was initially suspended
from all competition by the IAAF pending
an internal disciplinary hearing to be
conducted by his own national governing
body the TAC. Under the IAAF rules
Reynolds had the right to request a
review of the findings even before the full
disciplinary hearing had taken place and
under these rules his suspension should
have been stayed pending the determina-
tion of the review. Reynolds duly
requested a review and the IAAF duly
ignored its obligation to stay the suspen-
sion. Reynolds brought proceedings in
the Sothern District Court of Ohio in
March 1991 (Reynolds lived in Ohio).

Reynolds claimed in court that the tests
had been negligently carried out and that
the results were erroneous; he claimed
that the IAAF had failed to disclose to him
information that was vital to his defence
and that the forthcoming TAC discipli-
nary hearing should be regarded as a
sham with the outcome already decided.
He also claimed that the IAAF had been
wrong to suspend him pending the disci-
plinary hearing and in so doing they had
unlawfully interfered with his contractual
right to compete in athletics competitions,
and they had conspired with the IOC to
commit the tort of interference with his
legitimate business. In other words he
threw the book at the IAAF!

The IAAF filed a motion to have the
action dismissed for lack of jurisdiction
and they were successful on the ground
that Reynolds had not exhausted all his
‘internal remedies’ prior to commencing
the civil litigation. This requirement to
utilise all the internal remedies was set out
in the US Amateur Sports Act 1978
(generally referred to as the ‘Ted Stevens
Act’). It is also an obligation found within
the CAS Rules that provide for appeals by
way of arbitration provided the appellant
‘has exhausted the legal remedies available
to him prior to the appeal, in accordance

with the statutes or regulations of the said
sports-related body’ (Rule 47).

Reynolds was therefore obliged to
participate in the TAC’s ‘internal discipli-
nary hearing’ to establish whether or not
he was guilty of a doping offence. This
hearing was conducted as an arbitration
under the auspices of the American
Arbitration Association. The result of this
binding arbitration procedure was that
Reynolds was completely exonerated of
any wrongdoing. The evidence showed
that the A and B samples came from
different people and neither sample was
that of Reynolds. The TAC accepted the
arbitration award, the IAAF did not.
There then followed a series of stand offs
between the TAC who were prepared to
allow Reynolds to resume his career and
the IAAF who not only refused to recog-
nise the arbitration award, they even
threatened to discipline any athlete that
competed against Reynolds (the so called
‘contamination’ rule). The IAAF also
threatened to suspend the TAC from
IAAF membership, thereby prohibiting
all US participation in international
competition. 

Reynolds returned to the Ohio
District Court, and after various
hearings and appeals he obtained an
injunction prohibiting the TAC and the
IAAF from continuing any form of
suspension; he was finally free to run.
He competed in the US trials for the
1992 Barcelona Olympic Games.
Unsurprisingly given the inevitable
distraction of the dispute he performed
poorly and failed to make the team. He
retired from athletics having endured a
torrid and premature end to what
should have been a stellar career.

In what became a mere postscript (but
offered so much more) Reynolds returned
to court in 1993, this time claiming
damages for defamation, breach of
contract and restraint of trade. He was
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granted pecuniary damages of US$7
million and punitive damages of US$20
million against the IAAF. The Ohio Court
citing the ‘ill will and spirit of revenge’
manifested in the conduct of the IAAF.
The IAAF ignored these latest proceed-
ings when they were issued and ignored
the judgment when it was made. They sat
bolt upright however once Reynolds had
obtained his garnishee orders against the
US-based sponsors of the IAAF, including
Coca Cola. They launched an appeal and
the damages award was overturned on
the basis of lack of jurisdiction.

The case of Katrin Krabbe should be
made into a film, and might have been
but for the confidentiality agreement she
entered into when she finally settled all
her litigation against the IAAF in 2002.
What a story: beautiful girl from East
Germany emerges as the first truly global
sports star of the newly united country.
Germany had finally rid itself of the scar
left over from the Second World War and
Krabbe was there to make the nation
whole again. It all ended in tears in 1992
when she tested positive for the banned
substance ‘clenbuterol’. The German
Federation ran into difficulties with their
own rules and was unable to impose a
drugs ban and was instead forced to bring
the lesser charge of ‘unsporting conduct’
which carried a ‘mere’ one-year suspen-
sion. Outraged by the lack of a proper
two-year doping ban the IAAF set to
work. They conducted their own discipli-
nary hearing into the positive finding and
they imposed an additional two-year ban
to run consecutively with the year
imposed by her national federation.
Krabbe took the case to the German
courts and won a ruling that a ban in
excess of two years was unlawful under
the rules of the IAAF.

Mimicking the Reynolds proceedings
Krabbe commenced a separate action for
damages for loss of earnings against the

IAAF. Those proceedings took a full eight
years to resolve, including of course the
inevitable IAAF appeal. Finally in April
2002 the IAAF reached a confidential
settlement with Krabbe. We can safely
assume that no settlement would have
been reached (or even contemplated)
unless the IAAF had absolutely no other
avenue to pursue. 

Soca Warriors v Trinidad and Tobago
Football Federation

When I agreed to write this piece it was
supposed to be about the case I am
currently conducting on behalf of 16 of
the 23-player squad that represented
Trinidad and Tobago in the FIFA World
Cup Finals of 2006. However I wanted to
place my experience in some sort of
‘context’. That’s my excuse for the journey
through a small number of the notable
sport decisions of the past two decades.

In October 2006 two angry, confused
and disappointed football players came to
see me. In keeping with the traditions of
their profession they were late, very late. 
I have never had a meeting with a profes-
sional footballer that started on time.

The story they outlined over the course
of the next two hours made me cross. How
can you treat your national football team
this way?! The Soca Warriors, as they had
become known in their own country, had
brought great credit to their small island
state by managing to qualify as one of the
best 32 nations in the world to participate
in the Germany World Cup finals. There
were parties all over when they beat
Bahrain in their final qualifying match.

They performed creditably during the
competition itself but failed to progress
beyond the first round. Nevertheless they
had done well and everyone was proud of
them. In the January prior to the summer
competition the players had met their
Federation in a London Hotel. At that
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meeting Mr Jack Warner, acting in his
capacity as ‘special adviser’ to the TTFF,
reached an agreement with the players
that the Federation would share certain
World Cup related revenues with them on
a 70/30 split. Mr Warner adjusted this
percentage during the competition itself
so that the split of revenues was to be
50/50.

Jack Austin Warner is one of the 24
members of FIFA’s Executive Committee
and therefore one of the most powerful
characters in world football. He is also
Deputy Prime Minister of Trinidad and its
Minister for Works and Transport. He is
generally regarded as a man not to mess
with. A quick Google search of his name is
guaranteed to reveal all sorts of interesting
information, especially around the sale of
tickets for the 2006 World Cup finals.

This arrangement between the
Federation and the players covered all
commercial revenues raised through
sponsorship, merchandising etc by the
TTFF as a consequence of their qualifica-
tion, the monetary grant awarded by
FIFA to participating nations and profit
made on a series of warm up matches. 

Unsurprisingly after that meeting in
London the players started to take a keen
interest in the numerous press stories that
appeared prior to the World Cup in which
Mr Warner was routinely pictured accept-
ing giant cheques from various sponsors. It
was possible for them to keep their own
tally of the sort of money that was being
made, and therefore the amount of their
share. It was running into a pretty hefty
sum, certainly well over £100,000 per man.

It is easy to imagine their surprise,
disappointment and anger therefore
when they turned up to their meeting
with Mr Warmer in the October following
the tournament and were shown an
entirely unintelligible accounting spread-
sheet, and told that they were entitled to
about £300 per man. ‘Collect your cheque

on the way out after signing this bit of
paper’ was the message.

I wrote my initial letter to the TTFF on
26 October 2006 in which I set out the
claim on the contract and importantly I
directly raised the issue of dispute resolu-
tion forum in the following terms:

‘To be clear, unless we can reach
agreement on the points set out in
this letter, the matter will have to be
resolved either in the civil courts or
through arbitration. Please provide
us with a copy of the applicable
statutes or governing regulations of
the Federation which provide for
the dispute resolution process for
such matters. Please also confirm
how you propose this matter be
dealt with in accordance within
such framework.’

The TTFF never provided their statutes
and they never expressed any opinion on
whether they preferred arbitration as the
dispute resolution method. The question
was repeated by me a number of times in
correspondence over the next six months
and ignored each time. 

I was unable to identify an applicable
arbitration agreement. Without an
arbitration agreement there is no possibil-
ity of submitting a dispute to arbitration.
Therefore in July 2007 we commenced
proceedings in the High Court in Port of
Spain, Trinidad.

And guess what, there was an immedi-
ate application by the TTFF for a stay of
the High Court proceedings in favour of
arbitration. If only they had conde-
scended to say that at the outset! We then
concluded a written arbitration agree-
ment that made no mention of
confidentiality (the importance of which
will become clear) whereby the parties
agreed to submit the dispute to arbitra-
tion in London under the rules of the



[2010] T R A V E L L A W Q U A R T E R L Y 253

Sports Resolution Dispute Panel (now
called Sport Resolutions UK).

The matter came before Ian Mill QC
sitting as the sole arbitrator in April 2008
for a three-day hearing. Despite the case
involving an alleged oral contract, the
existence of which was being denied by
three lawyers, no witnesses turned up for
the TTFF. Mill was critical of this lack of
evidence and in his written decision had
this to say:

‘In the light of these matters I
have no doubt that Mr Warner,
had he made himself available to
be cross-examined, would have
been subjected to some quite close
questioning as to his motives on
12 June 2006… However Mr
Warner did not make himself
available for cross-examination
and Mr McCormick (the defen-
dant's lead counsel) expressly
stated to me that he did not have
an explanation for his non-atten-
dance that the TTFA wished me to
take into account…’

On 19 May Mill’s award was circulated to
the parties. The award deals with the
issue of liability, it leaves open the vexed
question of quantum. The arbitrator said
this at paragraph 58 of the decision:

‘It appears to be the case that the
TTFA has yet to provide an account
to the Applicants which complies
with its contractual obligations
under the commercial revenues
sharing agreement as I have found
them to be. Obviously, I hope that
the effect of this Decision will be that
a proper account will be expedi-
tiously rendered, together with the
payments shown as due by that
account and sufficient inspection of
the TTFA’s records to enable the

Applicants reasonably to be satisfied
that they have received that to which
they are entitled. In that context, I
should observe that any agreement
entered into prior to qualification
for the World Cup finals but which
resulted in revenues accruing to the
TTFA in consequence of qualifying
should be disclosed by the TTFA to
the Applicants (even if the TTFA
would wish to argue before me on
another occasion that the agreement
is not one in whose revenues the
Applicants are entitled to share).
Furthermore, in case there be any
debate hereafter as to whether any
revenues fall within the ambit of
‘commercial revenues’, I require the
TTFA to disclose any agreement
which might arguably provide for
the payment of such revenues, even
if the TTFA would wish to argue
before me on another occasion that
the revenues are not caught by the
commercial revenues sharing agree-
ment. As it seems to me currently on
the evidence that I have read and
heard, the parties intended a very
broad range of revenues to be
caught.’

I received the award fairly late in the day
just before I left the office. No one from
the claimants’ side had the award except
for counsel and me; none of the players
had it.

The next morning I woke up to find
numerous messages on my telephone all
wanting to know about the front page
article that had appeared in the Trinidad
Guardian newspaper under the banner
headline ‘Soca Warriors win big bucks’.
Within the article, written by Francis
Joseph, were passages lifted directly from
the award and in essence the whole
decision was set out. This was a total
surprise to me.



A couple of days later came the letter
from TTFF’s lawyers expressing their
outrage at the leak of the award and
stating that their client no longer consid-
ered itself bound by the arbitration
process. An application was made by the
TTFF to the High Court in Trinidad for a
declaration that the Arbitration
Agreement should be set aside as a conse-
quence of the claimants’ conduct in
leaking the Decision, which they said (and
say) was a serious breach of the arbitration
process which went to the heart of the
agreement to arbitrate.

Remember that the arbitration agree-
ment that had been negotiated with the
TTFF lawyers in September 2007 did not
in fact mention anything about confiden-
tiality; this obligation was imported via the
Arbitration rules of the SDRP.

How convenient it would be to any
party who loses an arbitration if the mere
fact that the result became public voided
the whole process. On this basis arbitration
would quickly cease to have any binding
effect. If the law of arbitrations was as the
TTFF now argues then one of two conse-
quences would follow. Either arbitrations
would cease to contain any obligation of
confidentiality, which would be odd given
the history of arbitration practice, or
arbitration agreements would contain an
express provision that a breach of the
confidentiality provisions will not affect
the validity or enforceability of the award.

The argument of the TTFF raises a
host of questions, but the most important
one I feel concerns the issue of the status
of an arbitration award once it has been
given as against the underlying agree-
ment to arbitrate.

The basic law of course is that, save for
limited and well defined circumstances, an
arbitration award is final and binding.
This is set out in the international treaty
governing arbitrations, the United
Nations Convention on the Recognition

and Enforcement of Foreign Arbitral
Awards (‘the New York Convention’), and
in the United Kingdom Arbitration Act
1996, which governed the arbitration
process in this case, and under the
Trinidad and Tobago Arbitration Act 1950.

Under the UK Act an Award can only
be challenged on the grounds of lack of
jurisdiction, serious irregularity, or on
point of law and the challenge must be
brought before the relevant court within
28 days of the award being notified to the
party challenging it.

The players’ argument before the
Trinidad court in opposition to the appli-
cation to set aside the arbitration
agreement was to rely on the enforceabil-
ity of the award as being something that
superseded any argument on the underly-
ing contract.

This was not the argument that found
favour with the court. The judge who
determined this application agreed with
the submission of the defendants that had
they challenged the award in the ways
proscribed by the Arbitration Act their
conduct in doing so and thereby further
participating in the arbitration process
may have amounted to a waiver of the
argument that the arbitration agreement
had been breached, i.e. they may have
been taken to affirm the contract  The
judge found that the alleged breach, if it
could be proven, was not so fundamental
that it went to the root of the contract. The
judge relied to a large degree on clause 10
of the arbitration agreement that said:

‘10. The Arbitration award shall be
final and binding on the Parties
and shall be registered as a
Judgment of the High Court of
Trinidad and Tobago in these
proceedings and enforceable
accordingly, provided however that
either party shall have a right of
appeal to the Court of Arbitration
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on Sport but only with the leave of
the Arbitrator.’

To the judges mind the fact that the
award was going to become public upon
registration as a Judgment of the Trinidad
Court rendered ‘otiose’ the basic
argument of the defendants.

The matter is still before the Trinidad
courts, on the one hand as an appeal
against the judgment that the leak cannot
amount to repudiation of the arbitration
agreement and on the other for the
taking of account of monies due to the
players (no stay having been granted by
the Court of Appeal).

What I can say without I think doing
any injustice to the TTFF is that they just
don’t consider themselves bound by the
award and so far as they are concerned
the arbitration procedure was a waste of
time and money, that’s their evidence
anyway.

In the meantime Francis Joseph had
been appointed Press Secretary at the
Ministry of Works and Transport.

Conclusion

This article started out as an analysis of
arbitration in sport based on my experi-
ence with the Soca Warriors. It has taken
on a slightly different form. What I think
it shows is that sports governing bodies
are not so much hostile to the civil court
system but they can be hostile to any
procedure that seeks to impose a decision
upon them.

A very strong argument against this can
be made by pointing to the hundreds of
CAS Awards that have been made over
the years against Federations the vast
majority of which have been complied

with. Note that TTFF refused to take up
their CAS appeal option.

What I take from this is that CAS holds
a unique place within sport dispute
resolution procedure in that it appears to
be the body with sufficient credibility that
its awards are nearly always adhered to.
With hindsight I now wish that I had
insisted on a CAS procedure for my
clients from the outset.

The other conclusion I draw from
these cases, and my personal experience
of working in this area for the past 25
years, is that it is very hard for sports
governing bodies to accept that they have
done something wrong and to accept
instruction in the form of a Judgment or
Award from a third party. The reason for
this is rather obvious. A governing body is
just that, it governs. It works hard
through its specialist and general commit-
tees to run a sport. These sports are
organised on an international level and it
is a complex, expensive and arduous job.
All governing bodies that I am familiar
with face almost constant ‘low level’ criti-
cism from sections of their membership
and other bodies within their sport. That
is very much part of the landscape.

Therefore a resistance to criticism is
somewhat inculcated into the systems that
run sport, as a kind of necessary protec-
tion from the distraction of having to
constantly deal with complaints. From a
functional point of view this hostility to
criticism is a useful tool that enhances the
efficiency of the organisation and
ultimately delivers results for the sport. In
my opinion most major sport governing
bodies have an organisational resistance to
criticism wired into their structure as a
necessary consequence of having to do the
difficult job of governing sport. 
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Tourism in space and insurance: now that
we are doing it, what are the legal pitfalls?

Joint session with the Insurance Committee and the
Space Law Committee

This interactive session will involve roundtable discus-
sions of different segments of the growing space
tourism business, representing insurance, tourism
companies, facilities providers, and tourists. Using a
hypothetical scenario of a collision of a space trans-
portation vehicle with a satellite, participants will
discuss issues and negotiate possible solutions, each to
protect their unique interest in the venture. Then,
participants will watch a short video of the actual
launch and its consequences. Finally, the session’s
expert panel will identify the legal issues stemming
from the scenario and incident. Who was adequately
protected? Where are the gaps in the law?

In the past, space tourism concerned only extremely
rare cases of millionaires flying as paying customers to
MIR and the International Space Station. The flight
opportunities were offered by the Russian Space
Agency. Soon the US company Virgin Galactic will own
and operate space ships under a US licence, which will
carry passengers to the edge of the atmosphere. Nearly
330 people have made deposits totalling US$45 million
to reserve flights with Virgin Galactic. A number of
them have asked to fly on demonstration flights indicat-
ing an appetite for risk. On the other hand, there is the
project of Bigelow Aerospace, which plans to have, four
years from now, real modules launched and then
assembled as the solar system’s first private space
station. Other initiatives for commercial space tourism in
other parts of the world are under consideration.

Insuring these ventures raises practical and expensive
hurdles because the space tourism industry depends
upon unproven technology and no track record on
which to base risk. Customers are likely to be high-net
worth individuals, many of them still professionally
active. The threat that a fatal accident could result in a
multi-million dollar award has been shadowing the
space tourism business since the beginning. Drawing
on waivers used in other leisure activities, recent laws
in the US intend to set barriers to bar or limit future
claims that would otherwise render the space tourism
industry uninsurable. Whether these historical tourism
laws will be enforceable for space activities is untested.
The licensing conditions of a space port provider pose

other legal problems associated to space tourism.

The Session will consider the civil law implications,
insurance dilemmas, and licensing conditions of space
tourism. 

From desert to dessert: leisure development
in MENA nations and beyond

Joint session with the Real Estate Committee and the
International Franchising Committee

The morning session will cover the real estate and
financing issues presented by expansion into MENA
countries. A full range of commercial development
issues will be considered with particular focus on
leisure development. Discussion will likely include the
continuing issue of condo hotel development and the
unique challenges in the real estate realm posed by
these kinds of developments in MENA countries in
particular. Other current global trends in leisure
property development will also be addressed.

Another major topic of discussion will be Shariah
finance, and the impact that an alternate finance
system has on leisure developments. This portion of the
discussion will be highly focused on issues in MENA
countries, but will likely also address the continued
expansion of Shariah compliant finance into other EU
and North American countries.

The afternoon session will look at the more operational
issues that present themselves in the MENA countries,
and other emerging issues in hotel and leisure property
operations. One prime example will be the new trend
of branded hotels, such as the Armani Hotel, focusing
on tie-ins with other major, non-hotel brands in the
leisure space. Other issues to be discussed are the
current state of franchise laws in the MENA countries
and their impact on hotel operations and hotel
management agreements in those nations.

A good part of this session will take a comparative
approach to analysing franchise disclosure and the
viability of various management models given the
particular regulatory regime in the country. The session
will further explore the ability to harmonise compliance
documents multi-nationally, and the most recent devel-
opments and difficulties in multi-national operations
that can result.


