
Introduction

One need not possess an advanced degree in
marine biology or economics to know that this
summer’s BP oil disaster in the Gulf of Mexico
damaged both the Gulf’s ecology and economy.
To those Americans who do not live in the vicin-
ity of the Gulf and did not lose their job as a
result of the spill or have tar balls wash up on
their favourite beach, it seems that BP has been,
voluntarily or not, a responsible corporate citizen.
BP’s public relations campaign with its promise to
stay as long as necessary to ‘make this right’,
along with the bottom line fact
that BP has already paid over
one billion ($1,000,000,000)
dollars in claims to over fifty-
thousand (50,000) claimants,
seems to attest to that. Add to
that the fact that Mr Kenneth
R Feinberg, the independent
claims administrator of the Gulf Coast Claims
Facility (GCCF) has a good record of being
competent, thorough and fair minded, and one
could feel reasonably confident that those
damaged will be made whole. No claims process
is perfect however and as such, not all potential
claimants share in that confidence.

The Types of Claims

The GCCF has established five categories of viable
claims. These are:

1. Removal and Clean Up Costs;

2. Damage to Real or Personal Property;

3. Lost Profits and Earning Capacity;

4. Loss of Subsistence Use of Natural
Resources, and;

5. Physical Injury or Death.

These categories of claims may further be broken
down into two subcategories. The ‘direct injury’
claims which include employee lost wages,
property owner clean up costs, physical injury or
death linked to oil toxicity and exposure, and
damage caused to real or personal property all

can with relative ease, and
perhaps with a fairly broad
consensus be validated (or
invalidated) and calculated.

It is the more ‘fringe’ or
‘remote’ or ‘indirect’ claims,
those in which (to borrow
some language from the law

of torts) the chain of causation, or proximate
causation, is more tenuous, that will cause the
greatest difficulty. One fairly obvious issue
related to ‘proximate causation’ will be a
claimant’s ‘proximity’ to the spill itself.

Lost Profit Claims

Lost profits, as an awardable item of damages is
nothing new to the law. Be it a breach of
contract claim, a tort claim (e.g. intentional inter-
ference with contractual relations) or an insured
with a business interruption provision in a
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business casualty policy, lost profit awards and
the associated causation and proof (evidentiary)
issues have been hounding courts, litigators, and
insurance adjusters for centuries. Claims for lost
profits as a result of the spill are no exception.

For instance, a Louisiana beach front hotel with a
history of earnings and occupancy rates which
had ‘timely’ (i.e. shortly after the spill began)
cancellations, will be able to establish causation
and lost profits with a more than adequate
degree of certainty. Properties which are not
beach front will have more difficulty. However,
even if a property is not
directly on the beach (say,
inland one mile) if that nearby
beach was directly affected and
cancellations of reservations
were timely, causation is pretty
clear.

Those properties located
outside the geographical area affected, in other
words, neither the nearby beaches or waters were
in fact soiled (‘proximity claims’) will have the
greatest problems. This group of claimants
includes many hoteliers from Florida. For the
most part, the beaches and waters off the Florida
coast (certainly its east coast) were not soiled by
oil. Despite that fact, there are many Florida
hoteliers who claim they have lost profit because
of the spill; and claim they can prove it. This begs
the question: would creating a geographical
proximity test be a rational, equitable approach
to claims administration? The ‘bright line’ such a
test would create is attractive, but is it rational
and would it achieve perhaps its most important
goal, that of settling the majority of claims extra-
judicially?

One potential precedent would be to look at how
‘proximity claims’ were handled after the 1989
Exxon Valdez disaster which devastated the
Alaska coastline. Unfortunately for those affected
such as owners of hunting lodges, cruise ships,

wildlife viewing tour operators, etc, no compen-
sation was provided. This was because the Exxon
Valdez was an oil tanker and as such, liability for
damages including spills was governed by federal
maritime law which strictly limits damage awards
to those directly harmed by the spilled oil. The
question of proximity claims did not need an
answer. Mr Feinberg is without such a luxury. Not
only does federal maritime law not apply to
preclude proximity claims, but at least one newer
statute, the Oil Pollution Act, gives plaintiffs a
fairly broad platform from which proximity
claims may be pursued. As such, prohibiting

proximity claims outright
would have resulted in giving
proximity claimants no choice
in the matter: they would have
had to pursue their claims in
court.

On October 4, 2010, Claims
Administrator Feinberg settled the issue. He
issued a press release stating that after having
heard from Florida Governor Crist, among others,
that he does believe that regardless of distance,
areas beyond the areas closest to the spill have
been economically impacted. It was concluded
that a geographic test to determine claims eligi-
bility was unwarranted.1

Proof Requirements

Although not precluded by a geographical
proximity test from asserting a claim, such
claimants will have greater proof problems than
other lost profit claimants. For instance, Exhibit
‘A’ to the GCCF Claims Packet, Business Lost
Earnings or Profits, lists the items of documenta-
tion needed to establish a valid claim. Many such
items include those which one would expect such
a claimant would have to produce: past and
present tax returns, monthly financial state-
ments, sales records, and specifically for hotels,
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There are many Florida
hoteliers who claim they have
lost profit because of the spill

1 Mr Feinberg has commissioned the drafting of a memorandum on determining the validity and value of 
proximity claims. Who the author of that memo is, and when it will be complete, has not been disclosed.
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monthly occupancy records. Some other items of
documentation are noteworthy. Items such as:

1. Copies of letters of business cancellations
caused by the spill;

2. Documentation demonstrating cancelled
contracts;

3. Documentation for refunds of any deposit
for cancelled contracts. 

Any hotel, be it within or without the geographi-
cal areas directly affected by the spill that can
establish reduced occupancy and cancellations,
can easily establish causation if it has correspon-
dence (statements) from a cancelling party that it
is because of the spill that they cancelled. Claim
approved.

The problem arises when
reduced occupancy rates and
cancellations are not accompa-
nied by such perfect proof. In
that case, the connection
between cancellation and the
spill must be made by indirect
means; an inference of causa-
tion must be drawn.

For claimants with properties within the spill’s
geographic proximity, getting the fact-finder
(Claims Administrator or judge or jury should the
matter instead proceed to a court) to draw the
suggested inference (that the cancellation was
caused by the spill) will not be too difficult if he
or she can be informed that the beach that those
who cancelled were going to visit had they
actually shown up, had tar balls and oil covered
pelicans on it.

On the other hand, for claimants with properties
outside the spill’s geographic proximity, convinc-
ing the fact finder that the cancellations were
due to the spill, while at the same time having to
concede that the nearby beaches and waters
were at all times pristine, is much more difficult.
Although the argument that those who cancelled
thought (albeit incorrectly and perhaps unrea-

sonably) that the beaches and waters nearby the
(Florida) hotel that they had planned on staying
at were soiled, and that is why they cancelled, is
credible, (perception is reality) it clearly lacks the
urgency and directness of cause and effect that
soiled beaches do.

Absent direct evidence, claimants have to rely on
indirect evidence. To a litigator, such is not the
most enviable position to be in.

A Word on Business Interruption
Insurance

The business owner whose premises are damaged
by fire is usually entitled to have the insurance
company pay to re-build the real property and
compensate the insured for any personal

property (inventory, etc.)
damaged or destroyed by the
fire. In addition, if the policy
has a business interruption
provision, the owner is also
entitled to be compensated for
the profits lost during the time
that he or she was unable to

operate due to the fire. We can be very certain
that many hospitality operators whose businesses
were adversely affected by the spill will make
such claims.

Unfortunately for many such policy holders,
business interruption provisions often include an
environmental accident, or damage, or catastro-
phe, exclusion. Although we cannot be certain
that the spill will be held to fit within the exclu-
sion, and lots of litigation will result, it seems
more likely than not that it will. Thus, the impor-
tance of the GFFC only grows.

Conclusion

It was only six months ago that the Deepwater
Horizon well exploded and oil started flowing
into the Gulf. Compensating the victims of
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world-class catastrophes is never quick, easy or
without controversy. The Exxon Valdez, war
reparations (issues remain from WWII) and now
the Gulf oil spill, among others, continue to
haunt all involved parties. Although cooperation

among the affected parties in search of a just
result is the preferred method of resolution,
victims must remain vigilant and relentless. Stay
tuned, and as a famous Liverpudlian once said, ‘It
don’t come easy.’
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