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Overview – the current position in Australia

If you are ever looking for an issue to generate passionate opinions, this is your issue! In the
majority,1 are the ‘normal size’ passengers who complain about being hemmed in by an
overweight passenger sitting next to them in economy class seating. Their complaint is that this
is an invasion of personal space – that the overweight passenger who sat next to them spilled
into my seat. They have a simple solution – ‘Passengers who cannot fit into the space allocated
should be required to purchase a second seat and not be allowed to make fellow passengers
have a trip from hell!’2 The headline is Frequent fatties should fork out for their flying.3

In the minority, are the ‘overweight’ passengers and oversize passengers (with large physical
builds) who complain that the aircraft seats provided are too cramped. They have a simple
practical solution – to book aisle seats and hope that when sitting in a row of three, no one is
seated in between. But in these days of flights filled to capacity, vacant seats are becoming
rare. Sometimes, a very overweight passenger is denied boarding, and the press humiliates the
person and shames the airline with a headline such as X told he is too fat to fly.4

In this article we examine whether overweight and oversize passengers on aircraft should be
allocated extra or special seats, not only for their comfort, but also for the comfort of passen-
gers seated next to them on the aircraft. We will also examine whether it is unlawful
discrimination for airlines to charge for extra or special seats.

1. A poll conducted by travel.com.au in 2010 found that 70% of Australians believe obese or largely overweight
people should have to buy two economy-class tickets 

2. This solution was put forward in a letter the Travel Editor, Sydney Morning Herald, October 30-31, 2010. The
factual circumstance recited before the solution was “On my recent American Airlines flight from Boston to Los
Angeles, the plane was full and I am seated in the middle seat of three. A couple had booked the aisle seats
(hoping no-one would be placed between them). The woman was so overweight that the arm rest had to remain
upright to allow her to spill into my seat. She also required an extension to her seat belt. I was unable to move my
size 10 frame for the 51/2-hour flight as the man took advantage of his full allotted space and to move meant
sitting butt to thigh against him.”

3. This is the headline to an article by Cameron England on thepunch.com.au 06 April 2011.

4. News headline – “Sandy Russell told he is too fat to fly” – news.com.au 22 June 2010. Mr Russell who weighed
203 kg and had a 52-inch girth was told to disembark the aircraft because the armrest could not be lowered for
take-off, and to pay for two seats if he wished to take the next flight from London Gatwick to Toronto on Air
Transat. This incident was newsworthy because he was unable to pay the fare for the second seat and missed the
opportunity to visit his dying aunt, who died two days later. Mr Russell stated he was not told his size might
present a problem before he boarded, and on its part, Air Transat denied fault by stating that it was not allowed to
ask passengers their measurements before they booked a flight as it was a ‘breach of their human rights’.
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It is fair to say that Australian airlines have not developed suitable seating policies for
overweight and oversize passengers, even though the issue manifests itself on many flights
and continues to cause controversy and give rise to complaints.

Complaints commonly arise when these four common factors are present:

• The flight is full 

• The overweight or oversize passenger is seated in one economy class seat

• The flight is a long-haul flight

• The overweight or oversize passenger is unable or unwilling to upgrade to premium
economy or business class, where the seats are larger.

All airlines appear to have an informal seating policy that if the aircraft is not full, they will
allocate a spare seat on check in, or if boarded, re-seat passengers who have been seated next
to overweight or oversize passengers. Some airlines encourage passengers to ‘purchase an
extra seat for extra comfort’ or cater for tall or long legged passengers by charging extra for
an exit row seat in economy class.

The recurring complaints indicate that Australian airlines should be phasing in policies to
deal with these complaints.

The issue examined in this article is – Does the law require Australian airlines to set aside
special seats for overweight passengers, and at no extra charge?

Specifically, should Australian airlines (and foreign airlines flying into and out of Australia)
be required to set aside special seats in economy class, wider than the standard seats, for
overweight and oversize passengers, at no extra charge?

Our examination will commence with the Disability Discrimination Act 1992 (a
Commonwealth Act), which outlaws discrimination against persons with disabilities, to
examine if it applies to overweight and oversize passengers. We will also examine the
Disability Standards for Accessible Public Transport 2002 which sets standards for provision
of accessible seats (i.e. larger than standard seats) for disabled persons by transport providers.

We will then examine the current policies of Qantas, Jetstar, Tiger Airways and Virgin
Airways, being the four major airlines operating scheduled routes in the Australian market, in
terms of their seating arrangements for overweight and oversize passengers on their aircraft.

Finally, we will examine the Canadian position, where the Canadian Transportation Agency
has ordered that the three largest domestic airlines in Canada must comply with the Agency’s
One-Person-One-Fare Policy Decision. The Decision means that, for domestic services, the
designated carriers may not charge more than one fare for persons with disabilities who …
require additional seating for themselves ... because they are functionally disabled by
obesity.5

We will conclude that Australian airlines should phase in policies to designate some seats as
accessible seats for passengers with disabilities (including passengers with overweight and
oversize conditions) in all aircraft, at no extra charge, to comply with their obligations under
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5. Press Release by Canadian Transportation Agency – Highlights of One-Person-One-Fare Policy 
http://www.otc-cta.gc.ca/doc.php?did=2168&lang=eng
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the Disability Discrimination Act 1992 and the Disability Standards for Accessible Public
Transport 2002. It is our view that a passenger must have both an overweight and an
oversize condition to qualify for the seats designated as accessible seats on an aircraft.

What is considered to be an overweight condition?

Significant overweight conditions, known as obesity, have been defined as a medical condi-
tion, and are listed under the World Health Organization’s (‘WHO’) International Classification
of Diseases (ICD) as E.66.6 The WHO website contains the following information:7

• WHO defines overweight and obesity as abnormal or excessive fat accumulation that may
impair health.

• WHO defines ‘overweight’ as a BMI equal to or more than 25, and ‘obesity’ as a BMI equal
to or more than 30.

• Body Mass Index (BMI) is a simple index of weight-to-height that is commonly used for
classifying what is overweight in adult populations and individuals. It is defined as the
weight in kilograms divided by the square of the height in metres (kg/m2).

• BMI provides the most useful population-level measure of overweight as it is the same for
both sexes and for all ages of adults. However, it should be considered as a rough guide
because it may not correspond to the same degree of fatness in different individuals.

According to the Report of the Dietary Guidelines Advisory Committee on the Dietary
Guidelines for Americans, 2000, an ‘overweight’ man has a 45 inch (114 cm) waist, and the
‘obese’ man a 60 inch (152 cm) waist.8

In Australia, in a 2005 Federal Court decision,9 an expert witness, Mr Wright, in his expert
report and in his evidence stated that 60% of the adult population in Australia were more
than 10 kg overweight, that is, have a body mass index (‘BMI’) of 25 or above.

The causes of obesity are most commonly a combination of excessive dietary calories, lack of
physical activity, and genetic susceptibility.10

Two conclusions about overweight conditions can be drawn from this information:

1 the BMI figure is not suitable for screening passengers for aircraft seating; and 

2 overweight passengers who can prove their overweight condition is a medical condition
caused by genetic susceptibility, as opposed to ‘lifestyle’, should be considered for 
accessible seating.

6. http://apps.who.int/classifications/apps/icd/icd10online/ Pharmaceuticals are available to treat some conditions

7. http://www.who.int/mediacentre/factsheets/fs311/en/index.html

8. http://en.wikipedia.org/wiki/File:Obesity-waist_circumference.PNG 

9. Australian Competition and Consumer Commission v Emerald Ocean Distributors Pty Ltd [2005] FCA 1703 (25
November 2005) 

10. http://en.wikipedia.org/wiki/Obesity



What is considered to be an oversize condition?

An oversize condition is a condition where a person’s physical build is unusually elongated or
unusually wide and often, but not necessarily, an overweight condition.

An oversize condition is a relative concept when it comes to aircraft seating because it
depends on whether the passenger is able to comfortably fit into the seating. As the Canadian
Transportation Agency puts it, the test is whether a passenger can or cannot lower the
armrest of the seat assigned safely and with dignity.11

What is the law on armrests in Australia, and on the seat sizes in economy class in aircraft
used in Australia for mid-range and long hauls?

The Civil Aviation Regulations 1988 contain provisions relating to the operation of aircraft.
There are provisions relating to seat belt or safety harnesses to be worn by all crew members
and passengers including during take off and landing.12 The Regulations do not contain any
provisions relating to arm-rests being required to be lowered during take-off and landing, or
at any other times. Therefore it is permissible for airlines to allocate double seats, with the
armrests up. The use and placement of arm rests is determined by specifications provided by
the airline and the aircraft manufacturer/fit-out designer. It is a variable that the airline can
control.

Each aircraft type has a standard cabin width, so there is not much scope for airlines to widen
the seats unless they remove a seat from the row of seats. The airlines reduce the number of
seats in the row for premium economy, more so for business class and even more so for first
class. The seat row configuration for economy class for a B747-400, A330-300 and A-380
aircraft and the variation in seat width between selected airlines is:

B747-400 (Cabin width: 5.8m/17.32ft); Economy configuration 3-4-3,13 Seat width 17
to 18.5 inches 

A330-300 (Cabin width; 6.1m/20ft); Economy 2-4-2, Seat width 17.5 to 18 inches

A380 (Cabin width: main deck 6.54m, upper deck 5.8m); Economy, 3-4-3, Seat width
17.8 to 19 inches

The airline seat dimensions for economy class for international flights vary from airline to
airline. The variations are relatively small for each aircraft but do vary between different
aircraft.
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11. See the discussion on Canadian policy in Part Two of this article.

12. Regulation 251

13. A typical row has seats by one window, an aisle, seats in the middle, an aisle, seats by the other window. The
aisle is represented as a dash



Is the failure to provide special seats for overweight and oversize
passengers on an aircraft a breach of the Disability Discrimination
Act 1992?

The objectives of the Commonwealth Disability Discrimination Act 1992 (the ‘DDA’) are set
out in section 3 (b) –

(b) to ensure, as far as practicable, that persons with disabilities have the same
rights to equality before the law as the rest of the community

Are overweight persons persons with disabilities under the DDA?

The definition of disability is found in section 4 of the DDA,14 with paragraph (e) being the
relevant paragraph:

‘disability’, in relation to a person, means:

(e) the malfunction, malformation or disfigurement of a part of the person’s body; 

Forms of disability defined in other paragraphs of section 4 include loss of a person’s bodily
or mental functions, loss of a part of the body, a physical disease or illness, and a mental
illness or disease that results in learning difficulties.

Paragraph (e) of the section 4 definition of disability does not use the words overweight,
describing instead two kinds of bodily deformities, namely malfunction and malformation.
The question is – whether abnormal or excessive fat accumulation (in accordance with the
WHO definition) constitutes a malfunction or malformation of a part of the person’s body, as
described in paragraph (e)?

Justice Conti of the Federal Court of Australia in his judgement in the case of Daghlian v
Australian Postal Corporation [2003] FCA 759 (23 July 2003) refers in passing to paragraph
(e). The facts in the case centred around the refusal by the Australian Postal Corporation to
provide a chair for its employee, Mrs Daghlian, which she complained was detrimental to her
fulfilling her employment duties due to her physical disability in not being able to stand for
long periods of time.

Justice Conti had this to say:

Whilst she is also significantly overweight, I do not understand the applicant to
have contended that her overweight condition constitutes a disability within the
section 4 definition, though any malfunction or malformation perhaps needs to
be comprehended in the context of the physique generally of the applicant at all
material times.15
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14. http://www.comlaw.gov.au/comlaw/Legislation/ActCompilation1.nsf/0/4B7B2A6B1147140ACA257140000837
E6/$file/DisabilityDiscrimination1992_WD02.pdf
http://apps.who.int/classifications/apps/icd/icd10online/
http://www.hreoc.gov.au/disability_rights/faq/who_is_protected_/who_is_protected_.html#obesity

15. At paragraph 64



Therefore, although Mrs Daghlian did not argue that her overweight condition was a
malfunction, or malformation, within paragraph (e) of the section 4 definition, Justice Conti
makes it clear that in the right circumstances, an overweight condition may constitute a
malfunction or malformation and therefore be a disability for the purposes of the DDA. At
present, there are no other judicial authorities in Australia which have examined whether an
overweight condition comes within this definition.16

Justice Conti’s view is endorsed by the Australian Human Rights Commission which takes the
view that the definition of disability under the DDA is broad enough to include obesity.17 As
we will see in Part Two, the Canadian Transportation Agency has decided that persons who
are functionally disabled by obesity are entitled to accessible transportation.18

Disability Standards

The Commonwealth Minister of Transport has the power under the DDA to publish ‘Disability
Standards’, which are enforceable at law.19 Disability Standards have been published for
public transport as Disability Standards for Accessible Public Transport 2002 (the ‘Standards’).
The purpose of the Standards is described as20 –

(1) The Disability Discrimination Act 1992 seeks to eliminate discrimination,
as far as possible, against people with disabilities. Public transport is a service
covered by the Disability Discrimination Act 1992.

(2) The purpose of these Standards is to enable public transport operators and
providers to remove discrimination from public transport services.

Air travel is defined as a public transport service, although small aircraft, being aircraft with
less than 30 seats, are exempt from some standards. Both domestic and international air
travel (including by foreign aircraft) are covered.21

The Standards cover many aspects of transport, namely access paths, waiting areas, boarding,
allocated space, doorways and entrances, toilets, signs, rails, food and drink and allocated
space (including accessible seats).

Part 28 of the Standards covers Booked Services, and Part 28.4 of the Standards deals with
Accessible Seats:
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16. There are two decisions in which the issue of obesity and disability discrimination is considered, the first in
terms of the Equal Opportunity Act 1984 (Victoria), the second the Equal Opportunity Act 1984 (WA) – the relevant
definition in the Acts is of ‘impairment’ and the decisions, which deal with employment related discrimination,
rejected the proposition that obesity was an impairment. The decisions are Cox v The Public Transport Corporation
(1992) EOC ¶92-401; and McCarthy v. Metropolitan (Perth) Passenger Transport Trust (Transperth). Because the
definitions in the Equal Opportunity Acts are different, they do not assist in the interpretation of section 4(e) of the
DDA.

17. Source: ‘Using disability discrimination law’ – a booklet published by Victoria Legal Aid (May 2009 edition)

18. Linda McKay-Panos v. Air Canada. http://otc-cta.servehttp.com/decision-ruling/decision-
ruling.php?type=d&no-num=6-AT-A-2008&lang=eng

19. Section 31(1) & (4) of the DDA

20. Part 1.2

21. Part 1.23 & 1.24 Standards
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(1) Accessible seats must be kept for passengers with disabilities.

(2) Operators must allocate unbooked accessible seats to other passengers only
after all other standard seats are filled.

The Standards do not contain a definition of ‘Accessible seats’. The use of the word ‘accessi-
ble’ in Part 28.4 of the Standards appears to focus on the mobility of the passenger, which is
applicable to overweight persons, as well as to physically handicapped persons who are
mobility impaired in the broader sense. This view is supported in a submission made by the
Association for Access Consultants to a Review of the Standards commissioned by the
Australian Department of Infrastructure and Transport in 2007. In their submission, the
Association focused on mobility constraints in seating, particularly flip-up armrests.22 By
drawing a distinction between ‘accessible seats’ and ‘standard seats’ the Standards provide a
clear guide that specially designed seating is to be provided for it to be designated as accessi-
ble seating, as opposed to standard seating.

Part 28.1 provides that ‘Operators of booked services may request advance notice of a
requirement for accessible travel’, which applies to aircraft operators.23 It is therefore possible
to conclude that aircraft operators are required to provide accessible seats for overweight
passengers on the aircraft, provided they have been given notice by the passengers.

Temporary exemptions of up to 5 years are available to public transport operators to give an
opportunity to modify the conveyance, as an alternative to applying to obtain a permanent
exemption on the on the grounds of unjustifiable hardship. These temporary exemptions
would allow for a phase-in period. To date, the only occasion that an aircraft operator has
obtained a temporary exemption was the operator of a regional Australia Service, on a small
aircraft.24 No permanent exemptions appear to have been given to aircraft operators in
Australia.25

What policies do Australian Airlines currently apply to overweight
and oversize passengers?

Airlines have the power to allocate seats for overweight and oversize passengers because they
have discretion to allocate seating to passengers on aircraft. By encouraging passengers to
advise preferences in terms of aisle and window seats, and the use of check-in booths, and
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22. It is noted in the Review referred to in footnote 24 that ‘The Association for Access Consultants considers that
Part 28.4 should specify what comprises ‘accessible seats’ for aircraft to ensure that people with a mobility impair-
ment are allocated seating with flip-up arm rests to allow smooth transition’. The Review made no
recommendations on this part.

23. It is noted in the Review referred to in footnote 24 that ‘Some airline operators consider that Part 28.1 should
be amended to enable operators to ‘require’ advance notice rather than ‘request’ advance notice for passengers
that require assistance or are travelling with disability aids, allowing them to refuse boarding to passengers that
have not provided advance warning’ (at p. 249)

24. ‘Review of the Disability Standards for Accessible Public Transport’ – draft report prepared January 2008 by
The Allen Consulting Group. The final report and government response is awaiting release

25. Applications for exemption are made to the Human Rights and Equal Opportunity Commission



permitting the use of frequent flyer points to upgrade to a class with larger seating, airlines
are catering for passenger preferences in seating, at no extra charge. On board, airline staff
have the discretion to re-arrange seating, if the flight is not fully booked. Australian airlines
have detailed seating allocation policies for passengers who desire to book exit row seats –
they are ‘guaranteed’ their seat before the designated check in period opens. Exit row seats
are allocated for an extra charge and are subject to detailed requirements and restrictions.26

Some Australian airlines have a seating policy to encourage overweight and oversize passen-
gers to book an extra seat at an extra charge. These seating policies are open ended in that
they allocate two adjoining seats with the arm rest lifted, rather than one larger seat. 

The seating allocation policies for Qantas, Jetstar, Virgin and Tiger Airlines, being the four
major domestic airlines operating in Australia, are set out below – 

Qantas

It is fair to say that Qantas does not appear to have focused on public policy dealing with
travel arrangements for overweight or oversize passengers – this extract is from the Qantas
Conditions of Carriage on seating selection and allocation –

4.7 Seating Selection and Allocation

Although we will try to accommodate your seating need or choice, we do not
guarantee you any particular seat. We may need to change your seat at any time,
even after you have boarded the aircraft, for operational, safety or security reasons.

Qantas does provide a service for booking exit row seats, at an extra charge, but excludes
overweight and oversize passengers from booking exit row seats by providing that passengers
who wish to sit in an exit row do not require the use of an extension seat belt.27 Exit row
seats have extra leg room, but are no wider than standard seats, and therefore do not cater for
overweight or oversize passengers who have difficulty in terms of width in fitting into
standard seats.28

It is clear that this seating policy gives Qantas the discretion to allocate seating and to change
seating to suit the comfort of overweight and oversize passengers, and persons seated next to
them. 

Jetstar

Jetstar has a condition of carriage applicable to overweight or obese passengers, whom they
refer to as ‘Passengers of size’.
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26. Airlines must comply with Regulation 254 Civil Aviation Regulations 1988 that exits and passageways are not
to be obstructed 

27. In order to sit in an exit row seat, you must:

• not have any permanent or temporary impairment, for example, deaf, hearing impaired, blind, vision impaired,
any strength or mobility limitation, intellectual impairment or be travelling with a service dog;

• not require the use of an extension seat belt. (http://www.qantas.com.au/travel/airlines/seat-
selection/global/en#exit-row-seats)

28. http://www.qantas.com.au/travel/airlines/special-travel-needs/global/en



Passengers of size

Passengers who are unable to lower both armrests (the definitive boundary
between seats) and/or who compromise any part of adjacent seating should
proactively book the number of seats needed prior to travel, by purchasing a
second seat or alternatively, purchasing a StarClass seat (where available).29

Jetstar’s condition appears to discriminate against overweight and oversize passengers with
the warning that such passengers should pay for an extra seat – if an overweight or oversize
condition is a disability, then this condition would appear to be in breach of the DDA.

Virgin 

Virgin Australia has a website page headed ‘Special Needs and Assistance’, covering diverse
areas such as Independent Travel Criteria, Children Travelling Alone, Travelling with Medical
Sharps, Flying while Pregnant, Mobility Assistance, Medical Conditions, Vision and Hearing
Impairments, Travelling with an Assistance Dog and Meet and Assist.30 The page does not
specifically identify assistance for overweight or oversize passengers. However Virgin
Australia, Pacific Blue and Polynesian Blue (which are members of the same airline group) do
have an exit row seat policy called the 'Blue Zone'. For a charge, the passenger can pre-
reserve an ‘extra roomy exit row seating with up to 25% more legroom!’ on specific aircraft
(Row 1ABC is also available on specific aircraft). The 'Blue Zone' seats offer the passenger the
equivalent of a 39 inch (99 cm) seat pitch – compared with the average seat pitch which is 31
inches.31 It is a requirement that passengers wishing to sit in an exit row seat must not
require the use of an extension seat belt, and therefore is not suitable for overweight or
oversize passengers.

In contrast Virgin Atlantic do make specific provision in their terms and conditions for
oversize ‘guests’ (as Virgin Australia likes to call its passengers). The  policy can be found on
their website (http://www.virgin-atlantic.com/en/gb/passengerinformation/seating/index.jsp): 

We know that our passengers come in all shapes and sizes, and that sometimes,
passengers of a larger stature may need an extra seat in order to travel safely
and in comfort. It is for this reason that we ask passengers who cannot lower
both armrests to book the appropriate number of seats at time of reservation.

Tiger

Tiger, like Jetstar, has a condition of carriage directed to overweight or oversize passengers,
but it is expressed in a neutral fashion – as passengers ‘requiring’ an extra seat.
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29. http://www.jetstar.com/au/en/planning-and-booking/at-the-airport/specific-assistance

30. http://www.virginblue.com.au/Personal/Flightinfo/BeforeYouFly/SpecialNeedsandAssistance/
Mobilityassistance/index.htm

31. http://www.virginblue.com.au/Personal/Services/Seating/BlueZone/



Passengers Requiring An Extra Seat

If you wish to purchase an adjacent seat (for extra comfort), please contact our
Call Center.

The additional seat will be charged at the lowest available rate at the time of
making the reservation. Please note that there is no additional carry-on or
checked baggage allowance associated with purchasing an additional seat.32

Tiger Airways also offers an emergency exit row seat or extra leg room seat, at an extra price.
If this option is not selected Tiger reserves the right to automatically assign vacant seats to
passengers and their companions at check-in and does not guarantee that passengers will be
seated with their travel companions.

Thus it seems that if the seat selection options are not taken up, the seating policy gives Tiger
the discretion to allocate seating. The invitation to purchase an extra seat for comfort appears
to be directed to overweight and oversize passengers (amongst others). As such, this condition
appears to discriminate against overweight and oversize passengers.

Part Two of this article will appear in the next issue.

Anthony J Cordato is the principal of Cordato Partners, Sydney. 
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32. http://www.tigerairways.com/sg/en/special_assistance_needs.php#passengers


