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What is the Canadian policy in relation to the transport by air of
overweight or obese passengers?

Canada is chosen as a point of comparison for policies in relation to the transport by air of
overweight or obese passengers because Canada is a country of comparable size and popula-
tion to Australia and because it has specific laws applicable to transport of persons with
disabilities by aircraft.

The Canada Transportation Act (1996, c.10) empowers the Canadian Transportation Agency
(the ‘Agency’) to regulate the transportation of persons with disabilities. Sections 170 to 172
of the Act provide:

170. (1) The Agency may make regulations for the purpose of eliminating undue obstacles in
the transportation network under the legislative authority of Parliament to the mobility
of persons with disabilities, including regulations respecting
(a) the design, construction or modification of, and the posting of signs on, in or around,
means of transportation and related facilities and premises, including equipment used in
them;
(b) the training of personnel employed at or in those facilities or premises or by carriers;
(c) tariffs, rates, fares, charges and terms and conditions of carriage applicable in
respect of the transportation of persons with disabilities or incidental services; and
(d) the communication of information to persons with disabilities.

171. The Agency and the Canadian Human Rights Commission shall coordinate their activi-
ties in relation to the transportation of persons with disabilities in order to foster
complementary policies and practices and to avoid jurisdictional conflicts.

Inquiry re obstacles to persons with disabilities

172. (1) The Agency may, on application, inquire into a matter in relation to which a regula-
tion could be made under subsection 170(1), regardless of whether such a regulation has
been made, in order to determine whether there is an undue obstacle to the mobility of
persons with disabilities.
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The Agency conducted an inquiry under section 172 which became Decision No. 6-AT-A-
20081. The Agency examined the Gander International Airport Authority and the Air
Transport Association of Canada concerning the fares and charges to be paid by persons with
disabilities who require additional seating to accommodate their disabilities for travel by air
on domestic air services.

There were three categories of passengers who were covered by the inquiry, namely passen-
gers who required to travel with an attendant, passengers who were disabled by obesity, and
any other passengers with a disability who required additional seating to accommodate that
disability.

After a lengthy inquiry the Agency concluded that as far as the airlines were concerned: 

[916] The carrier respondents shall not charge a fare for additional seats provided to the
following persons with disabilities:
– those persons who are required, under the terms of the carriers' tariff set out earlier in
this Decision, to be accompanied by an Attendant;
– those persons who are disabled by obesity; and
– those other persons who require additional seating for themselves to accommodate their
disability to travel by air.

And that Gander International Airport Authority:

… shall not charge or collect an airport improvement fee for additional seats
needed by persons with disabilities who are required to travel with Attendants
under an air carrier's domestic tariff.

However the Decision does not apply to:

• persons with disabilities or others who prefer to travel with a companion
for personal reasons;

• persons with disabilities who require a personal care attendant at destina-
tion, but not in-flight; and

• persons who are obese but not disabled as a result of their obesity.

In arriving at their conclusions the Agency took note of the case of Linda McKay-Panos v Air
Canada2. The decision noted that:

… there is no longer any doubt that there are persons who are disabled, for the
purposes of Part V of the CTA, by obesity where they cannot fit within the
dimensions of an aircraft seat; however, in keeping with the Agency's Calgary
Decision and the aforementioned Federal Court of Appeal decision, the determi-
nation of whether a person is disabled by reason of obesity is dependent on the
facts and circumstances in each individual case and must be assessed on a
case-by-case basis.
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1. http://otc-cta.servehttp.com/decision-ruling/decision-ruling.php?type=d&no-num=6-AT-A-2008&lang=eng.

2. Decision No. 646-AT-A-2001.
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As a result of the Agency’s Decision, Air Canada, Air Canada Jazz and WestJet have intro-
duced new conditions of carriage for extra seating. The Air Canada Special Seating condition
is now as follows:3

Extra seating

For travel within Canada on Air Canada, Jazz, and Air Canada-coded flights
operated by Tier 3 carriers (when aircraft type and configuration allow),
customers who require extra seating because they are disabled by obesity or
because they must accommodate another disability may request the service free
of charge.

Conclusions

In this article, we have found that:

• In Australia the Disability Discrimination Act 1992 and the Disability Standards for
Accessible Public Transport 2002 prohibit discrimination against overweight (and
presumably oversize) passengers on aircraft on the grounds that passengers with these
conditions are functionally disabled.

• The seating policies of the four main domestic airlines in Australia either make no provi-
sion for requests for extra seating space for overweight or oversize passengers, or require
extra seating space to be purchased at extra charge. This results in a ‘lottery’ where if the
flight is not full, the passenger who does not pay the extra charge will be seated where
there is a vacant seat. However, if the flight is full, both the overweight and oversize
passenger and the passenger seated next to them will be cramped and uncomfortable.

• The fact that the four main domestic airlines in Australia are able to charge extra for exit
row seats which provide extra leg-room, appears to have influenced them to charge extra
for overweight and oversize passengers who require extra seating space. The extra charge
for passengers who request a seat in exit rows is not discriminatory. The extra charge for
overweight and oversize passengers appears to constitute discriminatory behaviour in
breach of the Disability Discrimination Act 1992.

• Standards have been issued for seating for accessible seats to be available for passengers
with disabilities for domestic air travel in Australia, but these have not been applied or
enforced to assist overweight and oversize passengers. By way of contrast, in Canada, the
Canadian Transportation Agency has directed the three main Canadian domestic airlines
to adopt a ‘One-Person-One-Fare Policy’ for persons with severe disabilities on flights
within Canada.

• In summary, the legislative and administrative bases exist in Australia to require airlines
that operate domestic services to provide extra seating for passengers who are disabled by
obesity or because they must accommodate another disability free of charge.

• The legislation does allow a phase-in period which should be used as airlines will need to
develop policies, systems and cabin configurations to provide accessible seating to
passengers disabled by obesity and other disabilities.

3. http://www.aircanada.com/en/travelinfo/before/specialneeds/specialseating.html.



It is now a matter for the Human Rights and Equal Opportunity Commission, the Australian
Department of Infrastructure and Transport, the Civil Aviation Safety Authority, and other
interested parties to require the Australian airlines to recognise their obligations to provide
accessible seating to overweight and oversize passengers, so that they may fly safely and with
dignity, at no extra charge.
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