
Although class actions are relatively new in the
Province of Ontario, the legislation having come
into effect in 1993 (the Province of Quebec has
had class action legislation since 1978) the courts
of Ontario have had plenty of opportunities to
consider various types of proposed class actions
in the travel industry. The cases have been
brought forth for various types of problems
experienced by passengers on
their vacations e.g. lack of
water or outbreak of norovirus
in the destination resorts, but
none is better suited to the
format of a class action than
that of a single vehicle
accident. This was the case in
Maggisano v Skyservice Airlines Inc., where the
claim was advanced based on the landing of one
aircraft at destination in Punta Cana, Dominican
Republic.

The flight was Skyservice 560 from Toronto to
Punta Cana, operating a Boeing 767 with 318
crew and passengers on board, on May 22, 2005.
The aircraft had a very rough landing in Punta
Cana, nose first into the runway and bouncing
off the runway before it came to a stop. As a
result, oxygen masks deployed, luggage fell from
the overhead bins and photos taken by passen-
gers on the ever present wide variety of digital
cameras presented images of ‘crinkles’ in the
fuselage that clearly did not belong there. The
aircraft sustained major structural damage and
all of the passengers were subjected to whiplash.
An investigation of the landing was carried out
with the finding that since no turbulence or wind

shear phenomena existed that would have
caused or contributed to the landing it was the
result of the operation of the aircraft that caused
the landing to occur as it did.

The plaintiff, Maggisano, was on the flight,
travelling with her two-month old son, her one
and a half year old son, her mother, her brother,

her sister-in-law, their three
children and her sister-in-law’s
mother. The plaintiff suffered a
back injury and subsequently
from depression and anxiety,
as well as a resulting fear of
flying. The plaintiff retained a
well known Toronto based
plaintiff’s class action law firm

and on June 5, 2005 she commenced a proposed
class action lawsuit against Skyservice Airlines
Inc. In it she sought damages for injuries and
economic losses on behalf of the proposed class
with claims founded in the Carriage by Air Act,
RSC. 1985, c. C-26, which incorporates the provi-
sions of the Convention for the Unification of
Certain Rules for International Carriage by Air
(known to most of us as the Montreal
Convention)

The proposed class members were defined as: (a)
all persons who were passengers on Skyservice
Flight No. 560 which departed from Toronto en
route to Punta Cana, Dominican Republic on May
22, 2005; and (b) persons related to persons listed
in subparagraph (a) above who are entitled to
claim pursuant to section 61 of the Family Law
Act, RSO. 1990, c. F-3 . The proposed
Representative Plaintiff was Linda Maggisano
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and the proposed common issues were stated as:

1. Did the events described in the Statement of
Claim involving Flight 560 constitute an
‘accident’ within the meaning of Article 17
of the Montreal Convention?

2. What is the meaning of ‘bodily injury’ under
Article 17 of the Montreal Convention?

3. Did Skyservice, its servants or agents, breach
the standard of care required pursuant to
Article 21 of the Montreal Convention, such
that any limits of liability with respect to
compensation for bodily injury do not apply?
If so, how?

4. Are the Family Class Members entitled to
recover damages against Skyservice pursuant
to section 61 of the Family Law Act, if the
claims of the Passenger Class Members are
subject to the provisions of
the Montreal Convention?

Answers to all of these
questions would then clearly
advance the case of all class
members such that only
individual damage assessments
would be required in order to conclude each of
the cases.

After extensive delays in proceeding with the
case due to settlement negotiations between the
parties and negotiations with counsel for the
Skyservice receiver (resulting in the lifting of the
receivership order in August of 2010), the case
came before Justice Perell of the Ontario Superior
Court on November 10, 2010 by way of consent
motion to certify the action as a class proceeding
under the Class Proceedings Act, 1992, SO 1992,
c. 6. Settlement between the parties had been
arrived at such that if certification was granted
by Perell J there was to be a settlement approval
hearing on December 22, 2010.

Having confirmed that when certification is
sought for settlement purposes all certification
criteria must still be met, his Honour went on to
find that all criteria were met and that the case

should therefore be certified as a class action. He
then went on to note that this was a rare case in
that all class members could be identified by
name, and further that the parties had agreed
that the notice programme required under the
statute would be carried out by direct mail, publi-
cation of a press release and posting on class
counsel’s website.

At the subsequent hearing on December 22, 2010
Justice Perell heard the motion by the plaintiff
for approval of the settlement and the class
counsel’s fee. Carrying out his review pursuant to
the terms of the settlement agreement between
the parties Justice Perell noted as follows:

[8] In assessing the merits of the settlement,
it is necessary to note that liability of an air
carrier for passenger claims arising out of

international carriage by air is
governed by international
treaties that are incorporated
into the law of Canada by the
Carriage by Air Act, RSC 1985,
c. 26. There are two treaties in
force in Canada: the Warsaw
Convention and the Montreal

Convention. The Montreal Convention is
formally named the Convention for the
Unification of Certain Rules for International
Carriage by Air.

[9] All passengers of Flight 560 were travel-
ling on contracts of carriage from Canada,
returning to Canada, with an agreed
stopping place in the Dominican Republic.
The Class Members’ claims are governed by
the Montreal Convention, since each passen-
ger’s contract of carriage satisfies the
definition of ‘international carriage’ in the
convention. The Montreal Convention, like its
predecessor the Warsaw Convention,
provides the passengers with the exclusive
cause of action and sole remedy against the
carrier. In other words, passengers do not
have recourse to domestic law, in advancing
a claim arising from international carriage by
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air. See: Sidhu v British Airways plc, [1997] 1
All ER 193 (HL) at p. 212; El Al Israel Airlines
Ltd v Tseng, 525 US 155 (Sup. Ct., 1999), at p.
169; Walton v MyTravel Canada Holdings
Inc., [2006] SKQB 231; Plourde c Service
aérien FBO inc. (Skyservice), [2007] JQ no.
5307 (CA), leave to appeal to SCC ref’d [2007]
SCCA. No. 400.

[10] In accordance with Article 17 of the
Montreal Convention, the defendant air
carrier must compensate passengers for
damages for ‘bodily injury’ caused by an
‘accident’. The hard landing of Flight 560 was
an ‘accident’ as that term has been inter-
preted by various courts, including this
Court.

[11] The term ‘bodily injury’ has been inter-
preted by the courts to
exclude pure psychological
injury unconnected to
physical injury: Chau v
Delta Airlines Inc. 2003
CanLII 41999 (ON SC),
(2003), 67 OR (3d) 108
(SCJ.); Eastern Airlines, Inc
v Floyd, 23 Avi. 17,367 (Sup. Ct, 1991); Morris
v KLM Royal Dutch Airlines, [2002] 1 Lloyd’s
Rep 745 (HL)’

Having reviewed the terms of the proposed
settlement, Perell J noted that class counsel, who
had considerable experience and expertise with
respect to class actions, had recommended the
settlement. He then went on to point out that
without the settlement the plaintiff would need
to establish that: the events that took place on
May 22, 2005 constituted an accident within the

meaning of Article 17 of the Montreal
Convention; Skyservice breached the standard of
care as set out in Article 21 of the Montreal
Convention; the injuries suffered were bodily
injuries within the meaning of Article 17 of the
Montreal Convention; and the Class Members
claiming by way of the Family Law Act were
entitled to damages pursuant to the injuries
suffered by their loved ones pursuant to s. 61 of
that statute. Given his findings with respect to
these issues, it appears that Justice Perell would
have found in favour of the plaintiff at trial, but
in this context they were simply issues that had
to be considered in determining whether or not
the proposed settlement was reasonable.

After considering the relevant case law and the
principles resulting from them, Justice Perell

concluded that the proposed
settlement was fair, reasonable
and in the best interests of the
class members affected by it.
He followed that conclusion
with the statement that settle-
ment in this case ‘… represents
an excellent result for the
Class Members.’1

Whether or not one concludes (with 20/20
hindsight) that the dramatic nature of the
landing and the resulting injuries, were such that
this case was ultimately destined for success, it is
an excellent example of a class action doing what
it is supposed to in cases with large numbers of
plaintiffs. The class action process – by way of
posing a number of common questions, the
answers to which will significantly advance the
case – is a perfect method to deal with travel
cases involving a single ‘vehicle’ incident.
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1 The details of the settlement can be found at: http://www.rochongenova.com/docs/Skyservice%20Settlement%
20Approval%20Notice.pdf (visited 17 August, 2011)
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