
Faced with a claim concerning an accident that
has occurred abroad, one of the first questions
for the lawyer concerned will be what law
applies, and to which issues. As can be seen from
the case law in this area, the choice of law can
often have a significant impact on the amount of
damages recoverable. Other countries such as
Spain make less generous
awards, taking into account the
social welfare entitlements
available to their citizens. This
is, however, of no comfort to
an English claimant returning
to the comparatively cold
comfort of the English welfare
system. 

What is the Rome II Regulation
and what impact does it have?

The Rome II Regulation is European Regulation
864/2007, which is aimed at introducing uniform
choice of law rules in respect of non-contractual
obligations.

Before Rome II the court determined the applica-
ble law according to section 11 of the Private
International Law (Miscellaneous Provisions) Act
1995. In pre Rome II cases, there is a distinction
between substantive and procedural matters.
Under English law substantive matters were
governed by the foreign applicable law, whereas
procedural matters were dealt with by English
law.

In Harding v Wealands ([2004] EWHC 1957) it
was held that all aspects of the assessment of
damages were procedural. For example, the
recoverability of a head of loss or damage was
usually a substantive matter to be determined
according to the applicable law. However, the
assessment or quantification of that loss was

then treated as a matter of
procedure and dealt with
according to the law of the
forum. However, under Article
15(c) of Rome II the English
court will have to deal with all
aspects according to the
foreign, applicable law.

Why is there an uncertainty
about its temporal scope?

Chapter I of Rome II deals with its scope. The
uncertainty arises as there are two different
potential commencement dates. In EC legislation
‘entry into force’ and ‘application’ do not have
the same meaning. The official EC guide for those
drafting legislation states:

A distinction must be made between
entry into force and application, which do
not necessarily coincide.
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Entry into force date

Article 31 of the Rome Convention provides:

Application in time

This Regulation shall apply to events
giving rise to damage which occur after
its entry into force.

However, there is no date specified for entry into
force. In these circumstances, by application of
the general rules of EC law on the application in
time of EC legislation, the date of ‘entry into
force’ is the twentieth day following publication
in the Official Journal. Rome II was published on
31 July 2007. Therefore 20 August 2007 should be
the date of entry into force.

Date of application

Article 32, which is headed ‘Date of Application’,
provides that with one exception the Regulation
shall apply from 11 January 2009. Therefore the
date of entry into force is 17 months earlier than
the application date. The question that then
arises is how are courts to interpret Rome II’s
temporal scope?

How will the courts
resolve this 
uncertainty?

Four approaches have been
suggested in case law and in
the academic literature on this topic, namely:

1. That Rome II applies in cases in which the
event giving rise to the damage occurred
after 19 August 2007, but where the claim
form was issued on or after 11 January 2009
(Option 1). 

2. Again, that Rome II applies in cases in which
the event giving rise to the damage occurred
after 19 August 2007, but where the law
applicable is determined by the court on or
after 11 January 2009 This approach is
supported by Dicey, Morris and Collins (4th
supp to 14th edn, S35–168) (Option 2). 

3. That Rome II only applies to cases where the
damage occurred on or after 11 January
2009 (date of application) (Option 3).

4. That Rome II applies to cases where the
damage occurred on or after 20 August 2007
(entry into force date) (Option 4).

Recent case law

There have been three recent cases addressing
the temporal scope of Rome II, namely:

1. Homawoo v GMF Assurance SA and others
([2010] EWHC 1941)

2. Robert Bacon v Nacional Suiza Cia Seguros y
Reseguros Sa ([2010] EWHC 2017)

3. Hillside (New Media) Ltd v Bjarte Baasland
and others ([2010] EWHC 3336)

Homawoo

This claim arose out of a
personal injury sustained in a
road traffic accident in France.
Homawoo brought a claim in
England against the French
insurance company of the
driver, GMF Assurance.

The High Court determined the applicability of
Rome II as a preliminary issue. If Rome II did not
apply, the assessment of damages would be
governed by English Law; if it did apply the
assessment of damages would be governed by
French law.
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The accident occurred on 29 August 2007, there-
fore the damage occurred after the date of entry
into force.

The claimant principally argued that Rome II does
not apply to events before 11 January 2009 as
that was the date referred to in Article 32 and
should be regarded as the date specified for the
entry into force of the Regulation (Option 3).1 Mr
Dingemans QC, on behalf of the claimant, argued
that this would accord with the principles of
Rome II: the need for ‘uniform rules’ which
improve ‘the predictability of the outcome of
litigation.’ 

He relied on academic literature that posited that
the entry into force date was intended to refer to
Article 32, and that the reason it does not do so
is simply an editing mistake.2

He also referred to the German
case of Xa ZR 19/08 (9 July
2009) where, at paragraph 17
the court held, without further
reasoning that Rome II:

…is to be applied to events
causing damage which have occurred
since it came into force on 11 January
2009….

Mr Dingemans contended that this approach
would have the following benefits:

1. It would provide uniformity;

2. It would provide certainty;

3. It would achieve a broad and purposive
interpretation of Articles 31 and 32;

4. It would achieve consistency. There was no
other Regulation whose potential applica-
tion was dependent on a range of
circumstances; and

5. It would accord with the existing texts of the
Dutch, Spanish and Romanian versions and
the judgment of the German Federal Court
in Xa ZR 19/08.

If his primary case was not accepted, Mr
Dingemans argued that Rome II does not apply
because it only applies to proceedings
commenced after 11 January 2009 (Option 1).3

Any other conclusion would lead to the situation
that the law governing the assessment of
damages would alter midway through the claim.
Moreover, he noted that the majority of English
commentators supported this approach.

In contrast, the defendant argued that Rome II
applies to the determination by a court on or
after 11 January 2009 of damage arising on or

after 20 August 2007 (Option
2). Mr Janusz, for the defen-
dant, contended that to
adopt the approach
suggested by the claimant
would require either reading
‘entry into force’ in Article 31
as ‘date of application’ or

reading ‘date of application’ in Article 32 as
‘entry into force’.4

He stated that the claimant’s suggestion that the
reference to ‘entry into force’ in Article 31 was
made in error would be an incorrect basis for a
judgment. He submitted that the drafting history
of Rome II demonstrates that the draughtsmen
were well aware of the distinction between ‘entry
into force’ and ‘application.’

The Court was unable to express a concluded
view on this issue, and therefore, given that the
answer will ‘be relevant to a large number of
actions which have been commenced in
England’,5 referred the question to the ECJ.

The majority of English
commentators supported 

this approach

1 Homawoo at [17].
2 Alexander Bücken (2009) IP, Vol 2, page 125 and Paul Stanley, European Briefing (2008) Solicitors’ Journal, Vol

152/46, page 15.
3 Homawoo at [27].
4 Homawoo at [32] – [34].
5 Homawoo at [52].



However the Court observed that there was no
justification for interpreting Article 32 so that
‘shall apply from’ means ‘shall apply to proceed-
ings commenced’ as contended on behalf of the
claimant or as ‘shall apply to the determination
by a court’ as contended on behalf of the defen-
dant. To do so would not further the requirement
of legal certainty or the goal of uniform rules
contained in the preamble to Rome II.

At paragraph 50 the Court stated that its
preferred approach was Option 3:

A construction of Article 31 to provide
that the Regulation shall apply to events
giving rise to damage which occur on or
after 11th January 2009, would give legal
certainty. This certainty would apply
irrespective of whether litigation were to
be or had been commenced. It would also
achieve a fixed date
irrespective of the differ-
ent litigation procedures in
different countries.
However in light of the
clear language of Article
31 that the Regulation is
to apply to events giving
rise to damage which occurred after its
entry into force, I cannot reach such a
determination without a ruling from the
European Court of Justice.

Bacon

In the same month as Homawoo the High Court
determined, as a preliminary issue, liability in a
claim for damages for injuries sustained by a
holiday maker when crossing a road in Spain.

Early in the morning of 7 September 2007 the
claimant, who was then just twenty-seven years
old, and his partner, Laura Wrench, together with
other family members departed from Warrington,
where they lived and worked, for a holiday in
Spain. Sadly at about 11.45 pm Spanish time that

same evening the claimant was struck by a
Toyota motor car as, or shortly after, he had
crossed a road as a pedestrian. The accident had
tragic consequences. The claimant was grievously
injured and was rendered paraplegic.

The defendant is a Spanish insurance company
which provided liability insurance to the driver of
the Toyota car.

The defendant argued that Rome II applied. The
claimant contended that Rome II was not appli-
cable as it only applies to events giving rise to
damage after 11 January 2009 (Option 3) or it
only applies to legal proceedings which have
been started after 11 January 2009 (Option 1) –
the same approaches suggested in Homawoo.

The distinction was of significance to the
claimant as it was said that the approach of
Spanish law to the assessment of damages was

significantly less beneficial to
the claimant than is the
approach of English law.

On the evidence the Court
held that the driver could not
be blamed for the accident.
The claimant had drunk a

significant amount of alcohol; he was crossing an
unlit road at night; and had had, on the balance
of probabilities an opportunity to see the car for
a period of time before it had hit him. The Court
did not consider it likely that the defendant
driver had been speeding.

Therefore it was obiter when the Court held that
if the driver had been liable, Spanish law would
have governed the nature and assessment of
damages because of the applicability of Rome II.

Mr Justice Tomlinson rejected Option 3 on the
basis that the draftsmen had made a clear
distinction between the date of entry into force
of the Regulation and the application of it.6 He
also rejected Option 1 because he found that it is
not what the Regulation says; there are no
relevant transitional provisions. By contrast, in

The claimant was struck by a
Toyota motor car
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the Brussels I Regulation (EC Regulation 44/2001
on Jurisdiction and Enforcement of Judgments)
the legislators did provide a transitional rule at
Article 66 (1):-

This Regulation shall apply only to legal
proceedings instituted after the entry into
force thereof.

Moreover, he noted that the claimant’s suggested
construction would bring with it its own
problems, since there is no uniform approach
within the European
Community to the question
when proceedings are deemed
to be instituted or
commenced.7

Rather he considered that
Option 2 (where the law appli-
cable is determined by the
court on or after 11 January 2009) should apply
as it provided a ‘clear, if arbitrary, result’.8

Hillside

This case concerned a betting company (H). B was
a Norwegian who placed bets on sporting events
and games of chance on a website owned and
operated by H. B's Norwegian lawyers threatened
to institute legal proceedings in Norway asserting
a claim in respect of B's financial loss. H issued
proceedings for a negative declaration and
applied for summary judgment. The other defen-
dants were companies in the same group as H,
based in the Netherlands Antilles and Gibraltar,
which processed different types of bets placed on
the bet365 website. H submitted that the
question whether it was liable to B was governed
by English law and under English law B had no
claim against it for his financial losses.

In this case Mr Justice Andrew Smith considered
that he did not need to express a preliminary
view about the temporal scope of Rome II since
both the rules of the Private International Law
(Miscellaneous Provisions) Act 1995 and the
application of the regime under the Rome II
Regulation lead to the conclusion that any non-
contractual claim was governed by English law.

However in paragraphs 23 and 24 he gave a
succinct summary of the current status of the
law with regards this issue. Since these
paragraphs are a repetition of the matters

discussed above, they have not
been included here.

Problems with each
approach

The difficulties with each
approach can be summarised as follows:

Options 1 and 2 disadvantages:

1. They require the court to read in words:

a. As was stated in Homawoo, the wording
in Article 32 contains no reference to
the commencement or determination of
legal proceedings.9

b. Option 2 – Cases determined by the
court on or after 11 January 2009
requires the court to read the words, ‘…
provided that legal proceedings in
respect of such events have been intro-
duced on or after 11 January 2009’ into
Article 31.

2. Legal certainty/ tactical advantage:

a. As was stated in Homawoo, there is no
reason why Rome II should only apply
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The claimant’s suggested
construction would bring 
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6 Bacon at [42]-[55].
7 Bacon at [56]-[58].
8 Bacon at [66].
9 Homawoo at [44].



where legal proceedings had been
commenced or are determined by the
court.10 Parties would frequently seek to
reach a settlement before commencing
proceedings. They need to know
whether Rome II applies to the calcula-
tion of damages at issue. The objectives
of the requirement of legal certainty
and that uniform rules should enhance
the foreseeability of court decisions in
the preamble to Rome II will not be
achieved if the application of Rome II
depends on the date of issue of
proceedings, or the date of determina-
tion by the court of an issue regarding
its application.

b. There is no uniform approach within the
European Community to the question
when proceedings are deemed to be
instituted or commenced, as noted in
Bacon.11

Option 4 disadvantage:

The reason why there are
different dates for entry into
force and application is that
those drafting Rome II wanted
to give Member States time to
implement their obligations, as
the notes of the European
committee reviewing the draft
regulation show. If 20 August 2007 was the date
which was taken, in theory damage occurring at
that date could end up before the court before
January 2009, leaving Member States with not
enough time to implement their national rules,
thereby placing the court in a difficult position.

Option 3 advantages:

1. From a purposive approach option 3 furthers
the objectives of Rome II by offering legal
certainty and ensuring that neither party
can obtain a tactical advantage 

2. It is supported by the German Federal Court
(Xa ZR 19/08.)

Problem with option 3:

Why does Article 31 refer to entry into force if
this is not relevant? Could it simply be an editing
error? An effective date was ‘expressly ruled’ in
the first drafts of Rome II but was missing from
the final draft.

Conclusion

In my view the ECJ is most likely to adopt option
3 (Rome II only applies to events which occur on
or after 11 January 2009 (date of application)).
However the ECJ’s approach remains to be seen.

The existing uncertainty
regarding the temporal scope
of Rome II has affected many
litigants. From a practical
perspective, the impact of this
uncertainty is that a signifi-
cant number of claimants
have sought to issue their

claims before 11 January 2009 and now seek to
delay their cases pending a response from the
ECJ. 

180 [2011] T R A V E L L A W Q U A R T E R L Y

There is no uniform approach
within the European

Community

Frances McClenaghan is a Barrister with 1 Chancery Lane.

10 Homawoo at [44].
11 Bacon at [56]-[58].


