
GUEST EDITORIAL
FLIGHT-PLUS – MARKS OUT OF 10?

The architects of Flight-Plus1 deserve considerable praise. They have set out to extend the ATOL Scheme
to multiple travel products, including flights, booked contemporaneously and to make obvious avoid-
ance steps difficult to achieve. In the main they have succeeded.

Praise is also due for finally lifting the blinkers off the CAA’s eyes – the blinkers being the manic, and
misguided, obsession that the contemporaneous sale of more than one travel product must be a
package, as defined in the Package Travel Regulations.

What Flight-Plus also does – perhaps inevitably – is expose the fallacy that the ATOL footprint could not
be extended without primary legislation. The dogged retention of this fallacy, and the CAA’s blinkered
approach to the package issue, have cost taxpayers many millions and created many years of delay in
reform of the ATOL Scheme.

What, however, Flight-Plus, surprisingly, and seemingly inadvertently, does is include airlines. My view is
not one which has hitherto been expressed by anyone else, and runs contrary to the comments in the
consultation document. Below I explain it, and, hopefully(!), demonstrate why it is right.

The starting point is the definition of a Flight-Plus arranger. The draft regulations say that a Flight-Plus
arranger is someone who, as principal or agent, makes available flight accommodation in response to a
request which has been made directly to them by a consumer. Obviously only a person entitled to make
available flight accommodation can do so – that is an airline, an ATOL holder or an exempted person
(which includes a right to fly provider).

The draft regulations go on to say that a Flight-Plus arranger is then someone who has taken steps to
include, facilitate or enable, or intended to include, facilitate or enable, the flight accommodation being
a component of Flight-Plus. Hence, at this point, a Flight-Plus arranger will still be an airline, an ATOL
holder or an exempted person, including a right to fly provider.

Finally, the draft regulations stipulate that a person cannot make flight accommodation available as
part of Flight-Plus in the capacity of a right to fly provider. And that is it! There is nothing which states
that a Flight-Plus arranger must hold an ATOL. On the basis, therefore, of the draft regulations a Flight-
Plus arranger will be an airline, an ATOL holder or an exempt person other than a right to fly provider.

The consultation document states that ‘ … the draft regulations require a business to hold an ATOL
licence in order to make available flight accommodation’ as part of Flight-Plus. That may have been
what was intended but it is not what the draft regulations say. There is no regulation which specifically

1 For the purposes of this editorial it is assumed that the Flight-Plus proposals contained in the Department for
Transport’s ATOL Reform Consultation Document of June 2011 are introduced, unchanged, in November 2011.
Further, it seems accepted wisdom that consumers who purchase holiday arrangements are entitled to financial
safeguards to protect the advance payments which they make. Flight-Plus – indeed the ATOL scheme generally
– needs to be viewed against that accepted wisdom. This editorial does not seek to cavil against that accepted
wisdom.



states, for example, that a Flight-Plus arranger must hold an ATOL or that operators of an aircraft are
excluded from the Flight-Plus provisions.

It may be, of course, that the architects of Flight-Plus believe that airlines are excluded from Flight-Plus
because there is no legal power to include them through secondary legislation. The consultation
document clearly states that airlines could only be brought into the scope of the ATOL scheme by
primary legislation. Is this right? If it is, does it mean that airlines are actually excluded from the draft
regulations or that they simply have a potential defence to certain claims?

The regulations are being introduced pursuant to certain sections of the Civil Aviation Act 1982. For our
purposes, Section 71 is the key one. It provides, basically, that regulations may be made to secure that
flights are not sold other than by the operator of the aircraft, a licence holder or an exempted person.
That is what the regulations do. In relation to airlines they then impose obligations in the event of the
financial failure of other suppliers whose products are sold at the same time. Particularly given the
overarching consumer protection purposes of the relevant parts of the Civil Aviation Act 1982 it is diffi-
cult to see that this is outside the Secretary of State’s powers.

If, in any event, the Secretary of State does not have the power to apply Flight-Plus to airlines by
regulation that does not mean that the regulations do not apply to airlines. They do. It is simply that
airlines, if they do not compensate consumers in the event of the failure of accommodation or car-hire
providers may have a defence to consumer claims on the basis that the regulation was issued ultra
vires, that is, the Minister who issued it was acting beyond the powers conferred by the original Statute.

It is incontrovertible that airlines fall within Flight-Plus. Whether that is ultra vires is perhaps less
certain. What is certain is that the regulations have replaced the package dispute with a new one!

The regulations do illustrate how easy, and by extension, how logical it is to include airlines. This in itself
is praiseworthy. Encomia should not, though, be heaped on those responsible for a consultation
document which says one thing and regulations which say another.

Marks out of 10 – 5, unless of course the wording in the regulations is intended to highlight the airline
issue in a rather Machiavellian way in which case 91/2!
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