
In Part One of this article ([2011] TLQ 169) we
considered the broad potential causes of action
open to an injured victim of 'stage-diving' or
'crowd-surfing', focussing on the stage diver’s
personal responsibility. Any personal liability is
relevant also to an appropriate allocation of any
liability between the primary participants (the
'stage-diver' and the 'crowd-surfer') and others,
for example, the organiser of the event or the
occupier of the premises on which the event is
held, in the event that these 'secondary wrong-
doers' are found to have
breached a duty to the injured
claimant. The possible causes
of action here include actions
against:

1. a secondary wrongdoer
(such as the organiser) for
breaching a duty of care owed directly to the
injured person in respect of the secondary
wrongdoer's own actions; and 

2. a secondary wrongdoer (such as an occupier)
for breaching a duty of care owed to the
injured person in relation to the state of the
premises at which the event is held. 

Could the organiser of the event
be in breach of a duty of care to
an injured crowd member?

Stage-diving and crowd-surfing inevitably
involve conscious deliberate acts by the stage-
diver or crowd-surfer respectively (although

there is a known dangerous phenomenon of
‘involuntary’ crowd-surfers whose neighbours
hoist them upwards and outwards into the
crowd). Could liability attach to an organiser of
the event?

The general principle in English law is that where
a claimant is injured by the direct actions of a
person (a 'primary wrongdoer'), the courts are
reluctant to find any ‘secondary wrongdoer’
beyond the primary wrongdoer owing a direct

duty of care in negligence to
the injured person, to protect
them from the primary wrong-
doer's actions.

The grounds for the courts'
reluctance to find such a duty
of care is sometimes unclear,
and has changed over time.

Sometimes this is couched as there being no
general duty for omissions, sometimes that the
conventional first limb of the modern test for
imposing a duty of care (in Caparo Industries Plc
v Dickman [1990] 2 AC 605) of ‘reasonable
foreseeability’ of harm, by itself, is not enough
for secondary wrongdoers (and that there has to
be more – the harm caused by the primary
wrongdoer must be the 'thing very likely to
happen' as a result of a breach by the secondary
wrongdoer: Home Office v Dorset Yacht Co. Ltd
[1970] AC 1004). Other decisions suggest there is
insufficient ‘proximity’ between the secondary
wrongdoer and the injured claimant, that it
would not be ‘fair, just and reasonable’ to find
such a duty to exist. The duty of care does not
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exist in a vacuum. In Mitchell v Glasgow City
Council [2009] 1 AC 874, Baroness Hale clearly
had principles of personal responsibility in mind
when addressing the wider policy question
whether it was fair, just and reasonable to
displace liability onto a public authority who
might be better placed to bear a loss, comment-
ing that:

“The liability [of the persons directly
causing the harm] is theirs and the fact
that they may have no means to pay is not
by itself a good enough reason to transfer
the liability to someone else.”

However, there may be some circumstances
where the courts consider
there to be a ‘special relation-
ship’ between the secondary
wrongdoer and a principal
wrongdoer (for example, the
well-known case of Home
Office v Dorset Yacht Co. Ltd
[1970] AC 1004), or for the
secondary wrongdoer to have
‘assumed responsibility’ (for example, Barrett v
Ministry of Defence [1995] 1 WLR 1217). Often
central to these notions is a concept of the
‘secondary wrongdoer’ having some degree of
‘control’, over the injured claimant (e.g. in Reeves
v Commissioner of Police for the Metropolis) or
the primary wrongdoer, i.e. the stage-diver or
crowd-surfer (e.g. Carmarthenshire County
Council v Lewis [1955] AC 549).

Here, a distinction between the positions of
crowd members injured by stage-divers and
crowd-surfers emerges.

A secondary wrongdoer, such as an organiser,
seems likely to have a greater degree of control
over the behaviour of stage-diving performers,
who are a relatively closed class, few in number,
than a crowd of potentially many tens, if not
hundreds, of crowd-surfers immersed in a crowd
many times their number. The relationship with

the performer may involve some economic
symbiosis, and the organiser will have greater
control than the performers over their security
requirements and the physical environment in
which they perform, including timings of
performances, security, technical equipment and,
to an extent, the atmosphere. In contrast, the
degree of control that can realistically be
exercised on members of a crowd, collectively or
individually, is inevitably shaped by pragmatic
considerations. No (profitable) event will operate
on a 1:1 ratio of crowd members to trained safety
stewards. The degree of control is likely to shape
the extent of any duty of care.

In a very recent case, Everett & Anor v Comojo
(UK) Ltd (t/a the Metropolitan) & Ors [2011]

EWCA Civ 13, the Court of
Appeal had to consider a novel
situation: whether the
owner/manager of a nightclub
owed a duty to a guest to
protect them from an assault
carried out by another guest.
In an interesting and impor-

tant judgment, issues of reasonable foreseeability
(in relation to the conduct of third parties where
aggression rapidly escalated), the proximity of a
relationship shaped largely by control, and the
‘fair, just and reasonable’ test, the Court
concluded that an organiser could owe a duty to
an injured guest in such a case (on the facts the
duty was not breached), although the duty was
shaped in more restrictive terms than a wide duty
for primary liability: this new duty was akin to
that found in the ‘common duty of care’ in s.2 of
the Occupiers’ Liability Act 1957. Whilst clearly,
the degree of control and the economic relation-
ship between management and relatively select
customers in a controlled-entry members’ and
guests’ club is very different to that at a live
music event, this is an illustration of some of the
factors present in the courts’ minds. Injured
claimants may find it easier to establish that an
organiser owes them a duty in respect of injuries
caused by stage-divers than crowd-surfers.
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Could an organiser be liable for
breaching a duty of care owed
directly to the injured person in
respect of the organiser's own
actions?

The organiser may owe a direct duty of care in
negligence for their own activities (rather than
those of stage-divers and crowd-surfers), includ-
ing systemic risks to the health and safety of
crowd members, for injuries caused by stage-
diving and crowd-surfing. These may relate to
the environment in which the event takes place,
or may be systemic and organisational.

In determining the appropriate standard of care
expected of any organiser, the Health and Safety
Executive’s Event Safety Guide
(HSG 195, 2nd edition,
published 1999, and known in
the industry as ‘The Purple
Guide’) represents valuable
guidance. Although published in
1999, it remains under review,
and a consultation on a new
edition seems likely in the near future. In its exist-
ing form, there is an extensive chapter on crowd
management, including sensible themes of
environment planning and management, audience
profiling, crowd dynamics and stewarding.
Behavioural aspects including stage-diving and
crowd-surfing are also specifically mentioned.

The guidance also reflects familiar common law
principles. The reasonably competent organiser
(or someone holding themselves out as such) will
be fixed with actual and constructive knowledge
of risks to the health and safety of crowd
members, including those which are reasonably
ascertainable by the organiser. It may be that a
performer has a known propensity to engage
physically with the crowd. In the claim against
‘Fishbone’ referred to in Part One, for example,
the band’s front man, a Mr Angelo ‘Dr Madd Vibe’
Moore, was alleged to have been a leading

proponent of stage-diving for some 25 years
prior to the incident (and indeed this, including
promotional publicity portraying the action, was
relied on by the claimant to allege liability
against the venue host, for failing to warn
patrons of this alleged propensity). In another
recent example from the United States, a young
woman allegedly sustained head injuries at a
concert by the rapper ‘Lil’ Wayne’ in Maryland
when a performer threw cash into the crowd,
causing a (very predictable) surge, in a technique
known as ‘making it rain.’ Closer to home, in
2005, at a concert by Rod Stewart in Dublin, a
young woman was struck by an autographed
football kicked into the crowd deliberately: a
practice the performer had apparently been
carrying out for over 30 years, much to the
delight of his fans. Although this particular kick

had hit some rigging in an
unexpected way, Judge
Linnane at the Circuit Civil
Court held the promoters
liable. It is noteworthy that the
manner in which the harm
actually materialises need not
be foreseeable (Hughes v Lord

Advocate [1963] AC 837; Jolley v Sutton London
Borough Council [2000] 1 WLR 1082).

The position between organisers and crowd-
surfers is more problematic. The lesser degree of
control present would indicate a generally lower
standard of care owed to injured claimants: the
reasonably competent organiser can only be
expected to do so much as is reasonably practica-
ble to reduce the risk of injury (see, for example,
Latimer v AEC [1953] AC 643). As ever, the HSE
guidance identify important considerations, with
a focus on planning for, and dealing with, crowd-
surfing when it arises, through appropriately
trained stewards and procedures. Often, crowd-
surfers travel to the front of the crowd (there
being no effective means of stewards stopping
their progress until then), when a safety steward
will then right them and escort them away from
the stage – either to a remote area of the crowd
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(in which case they will then be at liberty to
repeat their actions, should they be able to make
it to the front of the crowd again) or, in some
cases, to expel them from the event. In many
outdoor music festivals, conditions of entry
prohibit crowd-surfing, but enforcement of
conditions is variable and many organisers are
keen not to be perceived as engaging crowd-
surfers with a disproportionate and
heavy-handed response.

In appropriate circumstances, it is conceivable
that security stewards engaged
by the promoters, usually
independent contractors, may
be liable to an injured crowd
member for failing to discour-
age and deal with stage-divers
and crowd-surfers, insofar as
they are able.

Could an organiser or occupier
be liable for breaching a duty of
care owed to the injured person
in relation to the state of the
premises at which the event is
held?

The organiser may owe a duty under the
'common duty of care' found in s.2 Occupiers'
Liability Act 1957 to take such care as in all the
circumstances of the case is reasonable to see
that its visitors are reasonably safe in using the
premises for the purposes for which they are
invited or permitted to be at the event. The
organiser may or may not be the 'occupier' of the
event, although it is important to note that there
may be more than one 'occupier', for the
purposes of the duty, and the extent of the duty
and the standard of care depends on their
respective degrees of control over the premises
(Wheat v E. Lacon & Co. Ltd [1966] AC 532).

The difficulty here is that the conscious acts of
the stage-diver or the crowd-surfer do not fall
naturally within any recognised notion of
dangers arising from the 'state of the premises'.
The courts have identified a distinction between
duties in negligence owed in respect of 'activities'
on premises, and duties under the Occupiers'
Liability Acts 1957 and 1984 owed in respect of
the 'state of the premises' (see, for example,
Keown v Coventry Healthcare NHS Trust [2006]
EWCA Civ 39). Interestingly, the domestic
position is different to some other jurisdictions,

for example under the British
Columbia Occupiers Liability
Act 1996, which is closely
modelled on the 1957 Act.
Section 1(2) of the 1996 Act
expressly applies the common
duty of care in relation to the:
(a) condition of the premises;

(b) activities on the premises, or (c) conduct of
third parties on the premises (noted by Smith LJ
recently in Everett & Anor v Comojo (UK) Ltd (t/a
the Metropolitan) & Ors [2011] EWCA Civ 13)

Additionally, in Trustees of the Portsmouth Youth
Activities Committee (A Charity) v Poppleton
(2008) EWCA Civ 646 the Court of Appeal
affirmed that it would be unusual indeed for an
occupier to be under a duty to prevent people
from taking risks inherent in the activities that
they freely chose to undertake. Whether there is
that free choice exercised by the victims of
stage-diving and crowd-surfing is difficult to say.

However, it is conceivable that there may be
matters closely related to the state of the
premises that do impact upon a crowd member
faced with an ‘incoming’ stage-diver or crowd-
surfer, could justify a claim for the breach of the
common duty of care. For example, the area
within the premises in which a crowd member is
struck may be insufficiently managed in such a
way that it is no longer reasonably safe for them.
A recent illustration is that of a disabled person
using a wheelchair attending a concert in
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Morpeth, Northumberland. Although it was
anticipated that she would be in a segregated
area for disabled persons, there were insufficient
control mechanisms on crowd entry to the area,
insufficient checks on ticket entitlement and
insufficient monitoring. The area became
overcrowded and unsafe, and the claimant
sustained crush injuries. She recovered damages.

A further example derives from the waste that
often is generated by a crowd – including plastic
bottles and containers, drinks cans, ice from
drinks and general rubbish. An accumulation of
detritus on the floor of a venue, indoor or
outside, can be particularly hazardous when it
significantly reduces a crowd member’s traction
on the ground surface – particularly, for example,
when there is a sea of plastic containers under-
foot. This can make crowd members more
unstable, particularly when crowds surge and
sway en masse, and increase their vulnerability
when dealing with a stage-diver or crowd-surfer,
which may already be height-
ened by alcohol (see, by
analogy, the known vulnerabili-
ties of an employee which can
lead to a higher standard of
care: Paris v Stepney Borough
Council [1951] AC 367). As ever,
the degree of pragmatic
control over the environment shapes both the
duty owed by an occupier and the standard of
care expected. The situation is very different in a
small music venue where crowd members can be
dissuaded or prohibited by effective measures
from taking containers into the venue, than at a
large festival. In one case, damages were awarded
to a gig-goer at the Manchester Academy where
drinks cans, plastic pint glasses and ice underfoot
caused her to slip and sustain a serious facial and
dental injury. Other examples where the state of
the premises contributed to an actionable breach
include the South Australian Supreme Court case
of Lanahmede Pty Ltd v Koch [2004] SASC 2004,
where an unstable concrete sleeper forming part
of a retaining wall fell during a reasonably

foreseeable altercation between intoxicated
guests.

What about the social usefulness
and economic benefits coming
from live events?

Live music events bring community benefits and
regional and national economic benefits. The UK
Music report ‘Destination Music’, published in
2011, noted that the UK was ranked ‘fourth in the
world for being an “interesting and exciting place
for contemporary culture such as music, films, art
and literature.”’, and that music concerts, festi-
vals and attractions generated some £1.4bn of
revenue; the equivalent of 19,700 full-time jobs.
This is a worthy contribution indeed. Does it
make any difference to establishing whether the
appropriate standard of care expected in negli-
gence has been breached?

The courts have always taken
the social usefulness of an
activity into account, when
considering the objective
reasonable standard of care at
the heart of the issue as to
whether a duty has been
breached (see, for example,

Daborn v Bath Tramways Motor Co Ltd and
Trevor Smithey [1946] 2 All ER 333 and, more
recently, Tomlinson v Congleton Borough Council
[2004] 1 AC 46). Sometimes courts have been
more explicit (for example, the comments by
Scott-Baker LJ on the inhibiting consequences of
imposing too high a standard of care on the
organisers of village fetes in Cole v Davis-Gilbert
[2007] EWCA Civ 396)). This factor, 'social utility'
is also reflected in section1 of the Compensation
Act 2006, under a heading of 'Deterrent effect of
potential liability', which provides:

“A court considering a claim in negligence
or breach of statutory duty may, in deter-
mining whether the defendant should
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have taken particular steps to meet a
standard of care (whether by taking
precautions against a risk or otherwise),
have regard to whether a requirement to
take those steps might— 

(a) prevent a desirable activity from being
undertaken at all, to a particular extent
or in a particular way, or

(b) discourage persons from undertaking
functions in connection with a desirable
activity.”

'Desirable activity' remains undefined, and the
explanatory notes to the Act indicate that no
change to the law was intended by the Act; the
pre-existing consideration of social utility was
intended to remain.

Whilst pragmatic considera-
tions of reasonableness will
always shape what is ‘reason-
able’, the social usefulness, or
desirability, of itself, needs to
be considered on a tailored
application to the individual
circumstances of a case, rather
than reaching too readily for sweeping applica-
tions on a macro-analysis. When looking at
individual activities in individual cases, the
conventional principled approach of reflecting on
the likelihood of harm, seriousness of conse-
quences and practicability of precautions will
often weigh much more heavily than social
usefulness or the desirability of the activity being

undertaken. For a recent example, see Barnes v
Scout Association [2010] EWCA Civ 1476, where
the Court of Appeal was asked to consider a
running game for scouts, conducted in the dark.
The court concluded that there was a socially
useful activity inherent in the game, but that this
did not displace the considerations of risk in
conducting the particular game in the way in
which it was played. Social usefulness is a
relevant, but not decisive, component in deter-
mining the appropriate standard of care.

Some concluding thoughts

There are some interesting issues of legal liability
arising from broad issues of event management
and, more particularly, in stage-diving and
crowd-surfing at live music events. The scarcity

of reported domestic cases in
this area may belie a reluctance
to engage in litigation, eviden-
tial difficulties and a growing
professionalism of event
management standards, along
with out-of-court settlements.
The significant business that

live music events and festivals represent, and
their growth nationally and internationally in
recent years, bringing substantial benefits to local
and national economies, may well produce an
unwanted side-effect of an increase in claims
brought in respect of injuries sustained by those
attending events.
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