
Introduction 

The winter skiing season will soon be upon us. By
next Spring County Courts will, no doubt, begin
to process this season’s crop of accident claims.

Cases brought by adult skiers tend to fall into one
or more of a number of defined categories:

(a) Tuition (e.g. a failure to select appropriate
terrain/conditions; a failure to provide
proper instruction; progressing the skier
beyond the level of their ability/compe-
tence);

(b) Skis or other equipment
(there may be sub-
categories here: defective
equipment which is negli-
gently supplied and/or
standard equipment which
is negligently fitted); 

(c) Collision with another
skier or, as is increasingly
common, snowboarder, who is skiing or
snowboarding in a negligent manner.

The Code of Conduct published by the
International Ski Federation (FIS) often provides
the terms of reference for the evidence presented
in such claims.

Another important category of skiing accident
claims involves children and, specifically, children
participating in school skiing holidays. Even in
these times of austerity the school skiing trip is a
significant corner of the market and, where

claims arise in the context of such trips, the
liability issues to which they give rise are subtly
different from those in cases involving adults.
Kearne v Ultima Tours Ltd [2010] Birmingham CC
(HHJ Worster) arose out of a skiing accident
which occurred at a time when the claimant,
then aged 15 years, was enjoying an eight night
package skiing holiday with her school which
took place in Hochfugen (Zillertal), Austria. The
defendant was the tour operator and the “other
party” to the package holiday. The defendant
employed an Alpine Ski Leader. The instructor
supervised and taught the claimant’s skiing class.

The claimant was a novice
skier; the accident happened
during the morning of her
second day of skiing on snow
(her skiing experience prior to
the skiing holiday consisted of
a 2 hour short session on a dry
ski slope in the UK around a
month prior to the accident).

Commensurate with her ability, the claimant was
a member of the novice ski class. At the time of
her accident she was descending run 9 at the
resort: a blue graded run (as most will know, the
system of classification adopted in Austria and
other countries runs, in ascending order of diffi-
culty, green /blue/red/black). The claimant was
skiing under the instruction and supervision of
the instructor who had selected run 9 for a
descent by his class. She was following the
instructor’s lead. The claimant’s case was that, as
she descended the slope, she lost control of her
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speed and direction. She broke away from the
line of skiers and overtook the instructor. She was
unable to stop with the result that she crashed
through some tape erected between fence poles
at the bottom of the slope, entered a car park
and collided with a parked car. The speed at
which the claimant descended the slope could
not be determined with any accuracy, but it was
submitted at trial that inferences could be drawn
from the gravity of her injuries: two fractures of
the mandible treated with open reduction and
internal fixation; a fracture of the surgical neck
of the humerus on the left side; a closed head
injury with concussion (there was a brief loss of
consciousness).

The following facts and matters were common
ground:

(a) The claimant was a novice
skier with a low or weak
skill level;

(b) At the time of the
accident, she had skied on
snow for a total period of
one day (approximately 5
hours of skiing between 9
am and 3 pm with an hour for lunch) and a
couple of hours on the second day of skiing.
At the time that she injured herself the
claimant’s skiing experience on snow
amounted, on a generous estimate, to 6 or 7
hours in total;

(c) The claimant was, during tuition prior to the
accident, observed to be one of the weakest
skiers in her novice class (there was an issue
at trial as to whether she was consistently
the weakest skier in the group – the claimant
believed that she was);

(d) During tuition prior to the accident, it was
observed that the claimant was not always
in control of her speed at the end of a run;

(e) The claimant had not skied the index run
prior to the accident and neither, it was

eventually admitted at trial, had the 
instructor;

(f) The run or slope on which the claimant
injured herself was longer and steeper than
the runs on which skiing and ski tuition had
previously taken place;

(g) At 10 am on the day of the accident, the
claimant’s class was working on control of
speed (the implication is that they were not
ready to ski the index slope safely). Just one
hour later – at 11 am on the day of the
accident – the instructor decided to take his
class down the index slope (and the claimant
sustained her injuries during this descent);

(h) The claimant “crashed” through tape into a
car park at the bottom of the index run

(being run 9) and collided with
a parked car.

Both parties instructed
skiing/winter sports experts to
provide opinion evidence on
the liability issues. The experts
gave oral evidence at trial.
Following the site visit of the
parties’ expert witnesses, the

following observations and measurements were
made by the experts:

(a) The portion of slope (the lower section of
run 9a) on which the claimant skied prior to
the accident descent had a length of 185
metres and a gradient of 10 degrees with a
run out area between 40 metres and 84
metres;

(b) The slope (run 9) on which the claimant was
skiing at the time of her accident had a
series of lengths and gradients. The accident
took place on the final pitch where, for a
length of 134 metres, the gradient was 20
degrees with a run out of 0 to a notional 12
metres (it was the claimant’s case that there
was, effectively, very little (if any) run out on
the index slope). 
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Liability issues at trial

The following issues arose at trial:

(a) The ability and competence of the claimant
at the time of the accident (assessed objec-
tively and relative to the ability and
competence of other students in her class);

(b) Whether, assessed reasonably and objec-
tively, the claimant had, prior to the descent
of the index run, consistently demonstrated
the ability and competence necessary to
descend the run in reason-
able safety;

(c) Whether the instructor
had made an accurate and
reliable assessment of the
claimant’s ability and
competence (to descend
the index run) prior to the
index run;

(d) Whether the instructor had an appropriate
ski tuition qualification;

(e) Whether any breach of duty by the defen-
dant, its employees, agents and/or suppliers,
was causative of the claimant’s injuries;

(f) Whether the claimant contributed – by her
own negligence – to the causation of her
injuries.

The parties’ expert witnesses identified the
following headline issues:

(a) The decision by the instructor to take the
claimant to the index slope – run 9 (identi-
fied by the experts as the primary issue);

(b) The appropriateness of the instructor’s
Alpine Ski Leader qualification (identified by
the experts as the secondary issue).

Legal framework for the liability
issues at trial

As might be expected, there was some common
ground at trial as to the proper legal framework

for the liability issues; this was, after all, a
package holiday claim. At trial, the defendant
admitted that it was responsible to the claimant
for the proper performance of the obligations
under the package holiday contract whether
performed by itself or by any supplier. It was also
conceded that it was an implied term of the
contract that services would be provided by the
defendant with reasonable care and skill and that
the package holiday contract included the provi-
sion of skiing tuition. Finally, it was common

ground that the defendant
was vicariously liable for the
acts and omissions of the
instructor.

The contractual position was
(uncontentiously) summarised
by the claimant in the follow-
ing way:

(a) The claimant was a “consumer” owed
contractual duties by the defendant and any
supplier by reason of the Package Travel
Regulations 1992 and the defendant’s own
booking conditions;

(b) The relevant contractual implied term in the
case (the condition for the extended liability
provisions of regulation 15 of the Package
Travel etc. Regulations 1992) was derived
from section 13 of the Supply of Goods and
Services Act 1982. It was an implied term
that the defendant would exercise reason-
able care and skill in the provision of the
services – including skiing tuition – which
constituted the package holiday so that the
claimant would be reasonably safe (see,
Wilson v Best Travel Limited [1993] 1 All ER
353 (QBD));

(c) Insofar as there was a breach of this implied
term by the defendant or by any relevant
supplier then the defendant, by virtue of
regulation 15 of the 1992 Regulations, bore
the liability for this;

(d) The claimant bore the burden of proving
causative fault by the defendant or by any
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supplier (see, Hone v Going Places Leisure
Travel Limited [2001] EWCA Civ 947).

The claimant also relied with respect to the local
safety standards issue on Evans v Kosmar Villa
Holidays [2007] EWCA Civ 1003, a case which, as
most readers will know, concerned a diving
accident in the context of a package holiday
claim, Richards LJ, delivering the judgment of the
Court, stated as follows:

[Para. 24 of Judgment] “In the present
case, there was no evidence to support
the pleaded claim of non-compliance
with local safety regulations, and that
way of putting the case was not pursued
at trial. In my view, however, it was still
open to the claimant to pursue the claim
on the other bases pleaded
in the amended particulars
of claim. What was said in
Wilson v Best Travel Ltd did
not purport to be an
exhaustive statement of
the duty of care, and it
does not seem to me that
compliance with local
safety regulations is necessarily sufficient
to fulfil that duty. That was evidently also
the view taken in Codd, where the court
found there to be compliance with local
safety regulations but nevertheless went
on to consider other possible breaches of
the duty of care.”

[Para. 27] “If there was a duty to exercise
reasonable care to guard against what
the claimant did in this case, then in my
view the judge was entitled to find a
breach of duty. It was open to him to
accept the evidence of the claimant's
expert, Mr Boydell, as to the deficiencies
of the signage, and to find non-compli-
ance with the FTO guidance; and his
conclusion that there was a failure to
exercise reasonable care, in particular as
to the prominence of the "no diving"

signage around the pool, is not one with
which there is any reason to interfere.”

The recent Court of Appeal decision in
Gouldbourn v Balkan Holidays Limited [2010]
EWCA Civ 372 demonstrated, it was submitted
for the claimant, the fact-sensitive nature of
decisions in this field. This case also concerned an
allegation of negligent tuition on the basis that
the (adult) skier had been taken by her instructor
to a ski slope (in Bulgaria) that was beyond her
competence. The decision at first instance that
the index ski slope was appropriate for skiing by
beginners was upheld on appeal. The Court of
Appeal noted the observation of the first instance
Judge that the claimant’s ability was not properly
assessed by her instructor by reference to
western European standards (as encapsulated in

the codes promulgated by the
FIS) and that this may well
have had causative signifi-
cance. However,
notwithstanding Evans v
Kosmar Villa Holidays, the first
instance Judge and the Court
of Appeal did not believe that

it was permissible to substitute western European
standards for the standards that might prevail in
Bulgaria (where Ms Gouldbourn’s accident took
place). This decision sits uncomfortably alongside
the decision of the Northern Ireland High Court
in Griffin v MyTravel UK Limited [2009] NIQB 98
where a less dogmatic approach to the local
safety standards issue (closer to the Court of
Appeal in Evans) is taken.

In Kearne it was submitted for the claimant that
the conflict between western European and local
standards which lay at the heart of the Court of
Appeal’s discussion in Gouldbourn did not arise
(the FIS rules had been adopted in Austria and
both parties’ experts, unsurprisingly, approached
matters on the basis that western European
safety standards applied).

Ultimately, both parties were in agreement that
the standard of care properly to be expected of
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the ski instructor was encapsulated in the
Chittock v Woodbridge School decision [2002]
EWCA Civ (per Auld LJ at paragraph 18):

“The principles of law as they apply to the
circumstances of this case are reasonably
clear:

(i) Mr. Jackson and his fellow teachers on
the skiing trip owed a duty to Simon to
show the same care in relation to him as
would have been exercised by a reason-
ably careful parent credited with
experience of skiing and its hazards and
of running school ski trips, but also taking
into account Simon's known level of
skiing competence and experience, the
nature and conditions of the particular
resort and the teachers'
responsibilities for the
school group as a whole.

(ii) This could, in appropri-
ate circumstances, include
a duty to take positive
steps by way of supervi-
sion or otherwise to
protect Simon from doing himself harm.
See e.g. Van Oppen v Bedford Trustees
[1990] 1 WLR 235, CA, per Croom
Johnson LJ at 266D-F; Hippolyte v
London Borough of Bexley [1995] PIQR
P309, CA, per Steyn LJ at P314; and
Gower v London Borough of Bromley
[1999] ELR 356, CA, per Auld LJ at
359G?H.

(iii) It was not a duty to ensure his safety
against injury from skiing mishaps such
as those that might result from his own
misjudgement or inadvertence when
skiing unsupervised on-piste. It was a
duty to take such steps as in all the
circumstances were reasonable to see
that he skied safely and otherwise
behaved in a responsible manner. See e.g.
O'Shea v Royal Borough of Kingston upon
Thames per Neill LJ at P213.

(iv) Where there are a number of options
for the teacher as to the manner in which
he might discharge that duty, he is not
negligent if he chooses one which,
exercising the Bolam test (1957] 1 WLR
582), would be within a reasonable range
of options for a reasonable teacher
exercising that duty of care in the
circumstances. See e.g. X & Ors. (Minors) v
Bedfordshire County Council [1995] 2 AC
633, HL, per Lord Browne Wilkinson
766E–G; and Gower, at 360H–361A. 

(v) The duty of care of organisers of
school skiing trips should, as Mr. Wilby
submitted, be considered in the context of
any available appropriate guidance for
such activity. See e.g. Smolden v
Whitworth & Nolan PIQR P133, CA; and

O'Shea v Royal Borough of
Kingston upon Thames
[1995] PIQR P208. Mr. Wilby
has taken us through the
documents of guidance
available here, including
the Skiers Code, but they do
not seem to me to add

materially to the other evidence and
reasoning of the Judge, namely that
teachers in loco parentis should provide a
level of supervision appropriate to the
age, skiing experience, ability, and behav-
iour of the pupils in their charge.

(vi) The standard of care should reflect
the particular circumstances in which
Simon went on the trip. These included
the understanding with his parents that
he should be allowed to ski unsupervised,
but also an implicit assumption by the
School of responsibility for general
oversight of his skiing and other activities
at the resort, backed, where necessary, by
appropriate discipline to safeguard him
and others from reasonably foreseeable
harm. See Smoldon v Whitworth & Nolan,
per Lord Bingham CJ, at P139.”
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The facts of Chittock were clearly some way
distant from those of Kearne. The expert
witnesses in Kearne approached matters by
testing the judgment of the instructor by refer-
ence to that of the reasonable ski instructor and
considered whether the instructor’s fell short by
reference to that standard. The standard of the
reasonable ski instructor in Kearne could also be
taken from:

(a) The FIS rules for Safety in Wintersports
Centres, “The ski schools, instructors and
guides must never allow their pupils to take
any risk beyond their capability especially
taking into account the snow and weather
conditions”;

(b) Materials produced by the defendant itself
as guidance (apparently for its own staff) –
• Tour Handbook, “Do

not be tempted to
move onto steeper or
more difficult terrain
too early”;

• Teaching Toolbox,
“Skiers are not to be
progressed from
nursery terrain until they can link
snowploughs effectively through poles”;

• Teaching Toolbox, “Before touring on
blue runs the group must be competent
at sidestepping and traversing”.

What about the Compensation Act 2006 and the
social benefit derived from encouraging young
people to participate in potentially risky sporting
activities? The claimant acknowledged the “social
utility/benefit” test which finds expression in the
speech of Lord Hoffman in Tomlinson v
Congleton BC [2004] 1 AC 46 (HL(E)) and section
1 of the 2006 Act. However, it was the claimant’s
case that this general consideration did not assist
the Court in answering the primary issue which
centred on the reasonableness of the instructor’s
decision to take the claimant to ski down run 9. It
was submitted on the claimant’s behalf that if
the Court concluded – on the basis of the factual

and expert evidence – that this decision was
unreasonable then the social utility consideration
could not convert it into a reasonable decision. In
any event, it was very difficult to conceive how
requiring a ski instructor to act reasonably in
deciding whether to take a 15 year old child to a
particular ski slope would prevent a “desirable
activity” from taking place within the meaning of
the Act.

The Claimant’s submissions 
at trial

The claimant was, to all intents and purposes, a
complete beginner when she embarked on her
skiing holiday to Austria and it was submitted
that she had been observed to have a weak skill

level while skiing and receiving
ski tuition prior to her
accident. (It was submitted
that the claimant was the
weakest skier in her class,
although it did not matter
very much whether the
claimant was the weakest skier

or simply among the weakest skiers.) The
claimant also lacked confidence and strength
which, among other things, created problems for
her in side-stepping effectively and in turning.
The claimant’s ability to snowplough was, it was
submitted on her behalf, of a poor standard and
her general performance lacked consistency.

It was further submitted that, prior to the
accident, the claimant had skied exclusively on
run 9a (on sections with a gentle gradient) and
had failed to ski with any consistency of
performance. The Court was asked to note the
views of the claimant’s expert witness, expressed
in the Joint Report, that “… as the claimant had
limited success in descending a slope [run 9a]
with a gradient of 10 degrees and a large run out
any conscientious instructor ought to have
realised that she would have little prospect of
successfully completing a descent of a slope with
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a gradient of 20 degrees with little or no run out.
Any competent person teaching skiing must
gradually increase the challenge of the task
undertaken by their skier based on a pattern of
success in less challenging tasks.” The claimant
submitted that the instructor failed, in the words
of her expert, “gradually to increase the difficulty
of terrain on which the skier is to descend as
their skill develops.” In the circumstances, he
failed to provide supervision and tuition which
complied with the FIS rules for Safety in
Wintersports Centres, “The ski schools, instructors
and guides must never allow their pupils to take
any risk beyond their capability especially taking
into account the snow and weather conditions”
and with the materials produced by the defen-
dant itself as guidance for its staff.

Judgment

The claimant succeeded on a
full liability basis. The Judge
accepted her evidence that she
had failed to demonstrate the
consistency of performance
that was necessary in order for
the decision to advance to run
9 to be regarded as reasonable.
The claimant’s submissions as to the legal frame-
work were also accepted:

• There was no local safety standards defence
that could be relied on by the defendant (to

be fair to the defendant this did not form
part of its defence to the claim in any event).
The FIS rules provided the framework and
these had been adopted in Austria;

• The standard of care was that expressed by
the Court of Appeal in Chittock;

• The decision taken by the instructor was
negligent. In the circumstances, the
Compensation Act 2006 did not have the
effect of converting an unreasonable
decision into a reasonable one and consider-
ations of social utility, while generally
relevant, did not impact directly on the
liability issue.

Postscript

The same Circuit Judge decided Gouldbourn (at
first instance) and Kearne. On the basis of facts

(and issues) that were not
dissimilar he made no finding
of liability in the case involving
the adult, whereas he accepted
the claimant’s contentions in
Kearne. What made the differ-
ence? In spite of periodic
anxiety about the effect that

findings of liability have in cases where children
participate in sport (the fear that a liability
finding will inhibit socially useful activity), it may
be that, at least for some Judges, there is such a
thing as a risk too far where a child claimant is
involved. 
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