
I am not a lawyer and in the 40-odd years that I
have worked in the travel industry, I have learned
that the law has nothing to do with common
sense, fairness or logic.

The combination of vague legal drafting,
Government legislation and the insurance indus-
try is the perfect mix for confusion and
frustration. As the public
becomes increasingly aware of
its rights and the no-win no-
fee lawyer now seems to reign
unchecked, so the travel indus-
try is becoming a convenient
target and, as a result, the
insurance industry is doing its
utmost to walk away from
claims. The question has to be asked as to
whether many of the insurance policies on which
the travel industry has come to rely are actually
fit for purpose. Do SAFI (Scheduled Airline Failure
Insurance) policies actually help to bring about
the collapse of airlines rather than fulfill their
intended purpose of protecting the travelling
public from such potential failure? Do brokers
understand what they are selling and actually
take the time to explain to hapless tour operators
the terms and conditions of the policies they are
marketing on behalf of underwriters?

In 1992, the then Department of Trade and
Industry (DTI) – now Business, Innovation and
Skills (BIS) - implemented European legislation
intended to protect the travelling public in the
shape of the Package Travel Regulations. In order
to comply with this legislation, the travel indus-
try had to ensure that there was adequate

monetary protection in case a tour operator
principal failed. A tour operator could provide
this protection either through a bond, held by a
DTI-approved body, a trust account or an insur-
ance policy.

Few tour operators are in a position to implement
a trust account which actually holds water and

ABTA and AITO, who are
approved bodies, have always
refused to accept trust
accounts (with one or two
very rare exceptions) as proof
of adequate financial protec-
tion in the event of a failure. It
is all too easy for a tour opera-
tor to pay a cheque from a

client into a different account from the
nominated trust account, which is often found to
be empty when a company fails. Bonds are far
more effective, in that no matter why a tour
operator has failed, that money can be called
upon by the approved body in order to ensure
that clients of the failed tour operator are
refunded. If the primary bond is insufficient, then
all approved bodies carry a shortfall insurance
which ensures that no customer is left out of
pocket.

The travel industry, including ABTA and AITO, has
always believed that the insurance option of
covering tour operator failure was one which
could be relied on to pay out in the event of a
travel organiser's collapse. After all, we assumed
that the DTI approved the wording on the
policies. This confidence comes from Reg. 19 of
the Package Travel Regulations, which covers the
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responsibilities of an insurance company. The
relevant regulation reads as follows:

19(1) The other party to the contract shall
have insurance under one or more appro-
priate policies with an insurer authorised
in respect of such business in a member
state under which the insurer agrees to
indemnify consumers, who shall be
insured persons under the policy, against
the loss of money paid over by them
under or in contemplation of contracts
for packages in the event of the insol-
vency of the contractor.

(2) The other party to the contract shall
ensure that it is a term of every contract
with a consumer that the
consumer acquires the
benefit of a policy of a
kind mentioned in
paragraph (1) above in the
event of the insolvency of
the other party to the
contract.

(3) In this regulation:

“appropriate policy” means one which
does not contain a condition which
provides (in whatever terms) that no
liability shall arise under the policy, or
that any liability so arising shall cease: -

(i) In the event of some specified
thing being done or omitted to be
done after the happening of the
event giving rise to a claim under
the policy;

(ii) in the event of the policy holder
not making payments under or in
connection with other policies; or

(iii) unless the policy holder keeps
specified records or provides the
insurer with or makes available to
him information therefrom.

To the untrained eye, what this wording says is
that the insured person is the member of the
public who has booked the holiday and that the
insurance company, in the event of the tour
operator failing, has to pay out. It is also clear
that the policy holder is the tour operator but the
tour operator is not the insured person. How is
the insured person to know what the many
exclusion clauses are and if the tour operator
policy holder has filled in the application for the
failure policy correctly? This is what we all
assumed Reg. 19 covered. Well, how wrong this
has proved to be, as AITO, ABTA and several
thousand school children have found out this
year. It seems that there is nothing to stop the
insurance company simply voiding the policy i.e.

treating it as if it never existed
in the first place, on the basis
of exclusion clauses within the
policy wording.

In the case to which I refer, the
insurance company - which,
we understand, had insured
the tour operator for several

years - cited material non-disclosure by the
operator as its rationale for not paying out and
for voiding the policy, despite the fact that it had
received the premiums due for the current year,
let alone the premiums for several previous years.
Not only that, but when it became evident, as
early as February of this year, that the tour
operator could not pay its debts and that school
groups were being left high and dry, the insur-
ance company told all and sundry that it would
pay out once the operator, in this case a sole
trader, was declared bankrupt. It was only on the
1st July 2011 that the insurance company took
the decision to cancel the policy; four months
after the problems became evident.

AITO is very disappointed that neither
Government, nor the insurance company, nor the
ABI seem to be prepared to help the parents who
have paid out many thousands of pounds for
holidays which never materialised. It has been
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left to AITO to spend many thousands of pounds
in legal fees, and many hundreds of manhours, to
bring this gaping loophole in the law to the
attention of the travel industry.

ABTA agrees that there is a fundamental flaw in
the legislation which allows an insurance
company to behave in this fashion. Other insur-
ance companies have said that, even though the
wording on their policies is the same as the
wording on the policy of the insurance company
in question, they would have paid out in this
case. But, quite honestly, who can believe a word
that any of these insurers is uttering? This sorry
episode has given the whole insurance industry a
bad name, just when it is hoping to step in to
insure the added risk anticipated under the
current ATOL reform consulta-
tions.

ABTA acknowledges that what
has happened to this AITO
member could just as easily
have happened to one of its
members carrying tour opera-
tor failure insurance. There are
hundreds of these policies out in the market
which are not worth the paper they are written
on because they provide absolutely no guaran-
teed protection for the public when push comes
to shove. 

ABTA has already had a meeting with BIS (as has
AITO, in the form of Vince Cable, Secretary of
State, BIS) and we understand that BIS has also
had a meeting with the ABI and at least one
other major insurer. Both AITO and ABTA have
scheduled a meeting with the ABI. In the
meantime, AITO's legal advisers have written to
the main insurance companies, pointing out the
unacceptable 'get out' clauses in their policies.
There has been movement on the part of some
insurance companies but others have put their
heads in the sand and believe they can go on
issuing these worthless bits of paper. AITO has
told the insurers that currently cover 12 or so of
its 140 members that, unless these insurance

policies provide the same cover as bonds, it will
be forced to ask those members either to change
their method of financial protection to one
which is acceptable to the association or to leave
AITO. 

It is interesting to note the recent decision of the
courts in the case of All Leisure Group Plc against
the underwriters of International Passenger
Protection (IPP). The insurance company refused
to pay out to affected passengers under its tour
operator failure policy following the collapse of
the Hebridean Cruise Company because the
clients suffered no loss due to the fact that All
Leisure, which had only purchased the assets of
the failed cruise company, decided to run the
cruises anyway. Not exactly the same situation –

but, regardless of that, a bond
would have paid out immedi-
ately and there would have
been no argument. Common
sense prevailed in the court-
room on this occasion and IPP
has been told to pay out the
£2M claimed by All Leisure
Group on behalf of the clients.

So, how much money in the form of premiums
was the ski operator paying to the insurance
company in the case I refer to in this article? We
do not know the exact figure. But, if we assume
that the average price of the trip per child was
£800, as it seems to have been, then the premium
payable would have been approximately £7.50
per child. We know that the company was carry-
ing about 2,000 children every year which gives a
total premium of approximately £15,000. If the
total turnover of the company was £1.6M (2,000
children x £800 each) then a 20% bond, including
a peak season loading, assuming the operator
was rated at a higher risk level (as many ski
companies are, due to their short season length),
would require a bond of £320,000. Assuming a
high-level premium of 7% of the bond amount,
this would translate to a premium payment of
£22,400, markedly higher than the insurance
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company premium on the tour operator failure
policy. How realistic are the premiums for tour
operator failure policies? Would more realistic
premiums and better monitoring on the part of
the insurance companies mean that payouts
would, in fact, be less likely?

Where do we go from here? Who will take
responsibility for a financial protection scheme
that obviously does not work? Are the
Government and the insurance companies
hoping that, in time, the problem will go away if
they jointly stick to the mantra of “the less said
about the inadequacies of the system, the
better”? Well, AITO will not allow this to happen.
If it was not for the robust action that AITO has
taken to date, then it would not have been
brought to anyone's notice that consumer finan-

cial protection afforded by tour operator failure
policies (with the exception of that issued by one
insurer which had, prior to this debacle, amended
its wording to accept full responsibility no matter
what “material non disclosure” came to light) do
not do the job for which they were intended. 

AITO hopes that common sense will prevail - that
the insurance company in question will see what
harm it has done both to its own reputation and
to that of the insurance industry as a whole and
will decide to pay out, and that Government will
not only make it clear to this insurer what its
obligations are but will also look very closely at
the wording of all insurance policies currently in
the market which offer consumer financial
protection, to make sure that they are actually fit
for purpose.
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