
On 8th October 2010, Thomas Cook, the
Co-operative Group Limited (CGL) and
the Midlands Co-operative Society
Limited (Midlands) agreed to form a joint
venture to include all of CGL’s, all of
Midlands’ and some of Thomas Cook’s
travel businesses. Thomas Cook would
contribute its retail travel agency business,
but not its tour operating business or its
internet travel agency businesses. The
principal overlap was therefore the main
parties’ travel agency stores, of which
Thomas Cook had 780, CGL about 360
and Midlands over 100. Owing to the
parties’ size, the deal required clearance
under merger control rules. This article
describes and comments on the process of
obtaining merger control clearance, and
the substantive competition analysis.

Who should review the case?

EU or UK?
The first question was whether the EU
should review the case, or the UK. The
transaction initially fell to be notified in
the European Union under Regulation
139/2004 (the EU merger control regula-
tion or EUMR). This was because Thomas
Cook would, as a result of the transaction,
exercise decisive influence over both CGL
and Midlands, and the parties’ turnovers
exceeded the applicable turnover thresh-
olds.

One of the turnover thresholds states
that if each of the parties to the transac-
tion achieves more than two-thirds of
their EU-wide turnover within one and
the same Member State, then the EUMR
will not apply. Thomas Cook did not
achieve more than two-thirds in one
Member State and so the case was initially
to be notified to the EU Commission. The
EU Commission received the parties’
notification on 9 November 2010.

About three weeks after the parties’
notification, the UK Office of Fair Trading
applied to the EU Commission under
Article 9 EUMR, for the case to be sent
back to the UK for review under the
Enterprise Act 2002 merger control rules.
The basis for an ‘Article 9(2) request’ is
that:

(a) a transaction threatens to affect signifi-
cantly the competition in a market
within the EU Member State making
the request, which presents all the
characteristics of a distinct market, or

(b) the transaction affects competition in a
market within that Member State,
which presents all the characteristics of
a distinct market, and which does not
constitute a substantial part of the
common market.

The EU Commission’s analysis was based
primarily on (a). It concluded that the
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transaction would result in by far the
largest travel group in the UK and the
market leader for the distribution of
holiday products. It would lead to high
combined market shares of the parties,
both nationally and regionally. It would
remove the most important independent
distributor for holiday products in the
UK. Therefore, there was a real risk that
the transaction would have a significant
adverse effect on competition.

Most interestingly, Thomas Cook
opposed the referral back to the UK,
arguing essentially that the transaction
would not have a significant effect on
competition within the UK. Thomas
Cook’s strategy was clear: if the UK
succeeded in having the case referred
back to it, there was a very high chance
that the OFT would refer the case to the
UK’s Competition Commission (CC) for a
detailed (24-week) investigation, which
would delay the transaction. By contrast,
to win the argument on case referral
before the EU would almost certainly lead
to a first-phase clearance by the EU
Commission.

Thomas Cook lost the argument and
the case was sent back to the UK on 6th
January 2011.

OFT or CC?
The second question was: would it be
possible to obtain merger clearance before
the OFT, or would a reference to the CC
be necessary?

Normally, it is in the notifying party’s
interest to seek clearance in the first phase
investigation, which in the UK is before
the OFT. There are obvious advantages of
speed, cost and regulatory certainty. This
case was somewhat unusual.

The OFT had 45 working days from 
6 January 2011 to take a decision on
whether to refer the transaction to the
CC. This was extended to allow the OFT

to ask further questions (a power available
to them in this case as a result of the fact
that it was originally an EU case). The
deadline was therefore 4 April 2011.
Normally, if the OFT had concerns about
a transaction’s effect on competition,
there would be discussions between the
parties and the OFT about possible
remedies (undertakings in lieu of a refer-
ence), issues meetings and case review
meetings.

However it was clear to all concerned
that the test for referring a case to the CC
was met – that it ‘is or may be the case’
that the proposed transaction may be
expected to result in a substantial lessen-
ing of competition within any market or
markets in the United Kingdom. OFT
guidance (based on case-law) states that
the reference test will be met if the OFT
has a reasonable belief, objectively justi-
fied by relevant facts, that there is a
realistic prospect that the merger will
lessen competition substantially.

Consequently, on 14 February 2011
(about seven weeks before the expiry of
the extended deadline), the parties
requested a ‘fast track reference’ to the
CC. The OFT stated in its reference
decision that, ‘[t]he fast track procedure is
intended to provide merging parties, in
cases which may raise complex issues or
clearly meet the threshold test for refer-
ence, with an opportunity to streamline
the merger review process.’ This is an
exceptional procedure, which OFT
guidance provides for. But it is odd that
notifying parties would consider that
extending the case by a further 24 weeks
of detailed and costly review would be
‘streamlining’ the process, unless it was
felt that nothing further could be
achieved by arguing the merits of the case
before the OFT.

The OFT referred the case to the CC
on 2 March 2011. The parties’ tactic of
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fast-tracking the reference was validated
on 16 August 2011 when the CC cleared
the transaction unconditionally.1 It is not
unusual for the CC to clear cases uncondi-
tionally after a reference by the OFT: in
2011 alone, the STS/Butlers, Ratcliff/R&B
and Streetcar/Zipcar mergers were all
cleared. Further, one should expect this to
happen from time to time: the legal
threshold for the OFT to refer a case is
lower than the threshold for the CC to
prohibit it (as it should be). Moreover, a
complex case may involve a degree of
sophisticated analysis which it is not possi-
ble for the OFT to conduct within its
first-phase deadlines. But it is worth
considering why complex cases could not
be cleared unconditionally in the first
phase.

Why was the case cleared?

The CC’s analysis is, as ever, sophisticated
and detailed, but the message is simple:
the CC did not believe that the merger
would lead to a substantial lessening of
competition. The CC could not rule out
price rises particularly at a local level, or
customer foreclosure at a vertical level,
but the price rises were not considered to
be substantial, and the foreclosure not
significant. To understand how the analy-
sis works, it is necessary to start from first
principles.

Competition is a ‘process of rivalry
between firms seeking to win customers’
business over time by offering them a
better deal.’2 The elements of competitive
rivalry include: price, output, quality,
efficiency, or the introduction of new and
better products. In essence, rivalry
between firms to offer newer, better or
cheaper products is beneficial to the
consumer, and a merger that reduces this
rivalry will be examined critically. The CC
applies a test that a merger will give rise to

a substantial lessening of competition (or
SLC) when there is a significant effect on
rivalry over time, and therefore a signifi-
cant effect on the competitive pressure on
firms to improve their offer to customers
or become more efficient or innovative.3

The CC examined how the merger
would affect competition within the
framework of defined markets. The CC
identified the following markets:

1. The sale of overseas package holidays
(including dynamic packages) via high
street travel agents, in relation to the
parties’ overlapping activities.

2. The provision of overseas package
holidays by tour operators, in relation
to the parties’ vertically-related
businesses (Thomas Cook being active
in the upstream provision of package
holidays).

The CC noted how the parties’ activities
were affected within (1) above by
constraints outside the market and
segmentation within the market. The
parties argued, and the Commission
considered, the role of internet and
telesales as constraints, as well the sales of
other holiday products. The CC however
concluded that no defensible choice of
market definition would have led to a
different result.

Similarly, for market (2), the CC left
open the final definition of the market as
no reasonable market definition would
have led to a different result.

The CC also attempted to define the
geographic scope of the market – whether
local, regional or national – but concluded
that the precise delineation was unneces-
sary as it would not affect the outcome.

The CC examined four theories of
harm, the first two horizontal and the
next two vertical:
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1. Loss of rivalry in various local areas
between travel agents for the sale of
overseas package holidays;

2. Loss of rivalry nationally or regionally
between travel agents for the sale of
overseas package holidays;

3. The joint venture’s travel agents
favouring Thomas Cook’s overseas
package holidays; and

4. Thomas Cook limiting the access of
other travel agents to its holidays.

In relation to the horizontal theories of
harm, the CC compared the existing
situation with the expected situation post-
merger. The starting point was whether
local competitive conditions were related
to local or regional variation in prices or
other aspects of the products or services
offered to customers. If there were such a
connection, then it was relevant to ask
how this would change.

The CC found no evidence of local
variation of non-price aspects in response
to local competition, and found only a
weak link between local competitive
conditions and local variation in
discounts. The CC therefore found that
the joint venture was unlikely to be able to
exploit local conditions in relation to
discounts. In this, the internet and the
possibility of entry into selected local areas
were likely to be important constraints on
the parties’ conduct post-merger. Thus,
whilst local price rises could not be ruled
out, they were felt likely to be small,
sporadic and eroded over time.

In relation to the national effect of the
merger, the CC found that the incentives
to raise prices or otherwise worsen the
retail offer were likely to be weaker at
national level than at local level. At
regional level, the CC considered whether
regional variation in prices or non-price
aspects of the retail offer related to varia-
tion in competition between regions, or

that, as a result of the joint venture, the
main parties might change their regional
offering. The CC found no evidence of
such regional variation and concluded
that this was unlikely to change.

In relation to vertical theories of harm,
the CC assessed whether the joint venture
had an incentive to favour Thomas Cook’s
package holidays. The CC concluded that
the effect on competition would be negli-
gible. First, all the stores within the joint
venture were likely to favour the sale of
Thomas Cook’s holidays, to the same or
lesser extent than Thomas Cook’s own
stores.

The CC found that there were very few
upstream tour operators in the UK for
whom CGL and Midlands were important
resellers. Thus, if the joint venture
adopted a strategy of foreclosing
upstream providers of package holidays,
the number of firms involved would be
small.

The CC examined whether Thomas
Cook’s tour operator business would have
an incentive to disadvantage third party
resellers. The CC concluded that it was
highly unlikely that the joint venture
could create such an incentive if it did not
exist. The CC noted that 93 per cent of
the UK population was within the catch-
ment area of a Thomas Cook store, and
94 per cent would be within the catch-
ment area of one of the main parties’
stores. Therefore the scope for effective
foreclosure was not essentially enhanced
by the joint venture.

Conclusion

The CC gave a clear approval to the joint
venture despite not being able to exclude
absolutely any price rises or foreclosure.
The test of course is one of substantial
lessening of competition, not ‘any and all’
lessening of competition. However, within
the SLC parameters, the conclusions were
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clear. This vindicated the parties’ strategy
of expediting the referral from the OFT
to the CC. Whether a future case on
similar facts would proceed in the same
way is now in doubt. The UK
Government earlier this year consulted on
reform to the competition regime,4

proposals for which include the merger of
the OFT and CC into a single
Competition and Markets Authority and
the streamlining of the timescales
involved in merger procedures. It is to be
hoped that any reform that is enacted in
this direction would obviate the need for
the complex jurisdictional process of this
case.

The case also reinforces the importance
within the merger regime of sophisticated
analysis of evidence on economic effects.
The gulf in analytical detail between the
OFT’s published Article 9 decision and
the CC’s final decision is wide. This is
partly due to the CC having a longer
timescale than the OFT, and the CC’s
need to reach a final decision on SLC,
rather than a decision on whether to
make a reference.

Not all within the industry will have
approved of the outcome of this case. The
CC noted one third party response from a
tour operator which complained about
the difficulty of entering the market, and
that the loss of access to an independent
travel agency group such as CGL would
hinder new entrants competing against
the ‘big two’ (Thomas Cook and TUI).
The CC acknowledged this difficulty,
noting also the barriers to entry caused by
the need for ATOL bonding as well as
distribution difficulties. It came to a

conclusion that would appear harsh to
smaller operators, that ‘we would not be
concerned by the exit of existing tour
operators if we anticipated that any price
rises would lead to entry of other effective
competitors’ and ‘we note that there are a
very large number of tour operators
active in the UK … many of which are
small, which provides an indication that
economies of scale are unlikely to form a
significant barrier to entry. We consider
that expansion by existing tour operators
to new destinations would not be difficult
in a relatively short time frame.’5 This
supports the principle that competition
law is intended to protect the consumer,
rather than competition per se. It is not
designed to protect any given firm, unless
to do so will be beneficial to the consumer.
For now, the challenge for smaller opera-
tors is to continue to compete and to
evolve within a rapidly changing market-
place and difficult economic conditions.
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