
The words “if the accident which caused the
damage so sustained took place on board the
aircraft or in the course of any of the operations
of embarking or disembarking”, from Article 17 of
the Warsaw Convention (the “Convention”), have
led to some interesting case law with respect to
the circumstances in which the Convention
applies. Arguments regarding what events can be
considered an “accident” and
the consequent applicability of
the Convention’s limitation
period and jurisdiction of the
court in which the proceeding
has been commenced have led
to an international body of
jurisprudence. One of the
recent cases from Ontario that
has applied that body of jurisprudence is Balani v
Lufthansa German Airlines Corp 2010 ONSC 4719
(OSCJ).

In Balani, Justice Pattillo was presented with a
preliminary motion by Lufthansa to dismiss or
permanently stay the plaintiffs’ action. The
motion was based on the fact that the claim was
covered by the Convention and on its terms the
Convention removed any jurisdiction the Ontario
Superior Court may otherwise have had.

The relevant facts were not in dispute. On May
27, 2008, plaintiff, Rekha Balani, and her
husband, Krishan Chandra Balani, were passen-
gers aboard a Lufthansa plane which landed at
Pearson Airport in Toronto having departed from
New Delhi and flying via Frankfurt. The Balanis
were travelling on round trip tickets they had
purchased from Lufthansa through a travel agent

in India. The plaintiffs’ claim was set out in negli-
gence and claimed that Lufthansa failed in its
duty of care when it failed to arrange for use of a
wheelchair by Rekha Balani, thereby forcing her
to alight from the aircraft when it knew or ought
to have known she would very likely fall on the
escalator. The plaintiffs claimed that during the
flight, prior to their arrival in Toronto, Rekha

Balani requested a wheelchair
from Lufthansa personnel.
When the plane landed,
Lufthansa’s personnel did not
make any arrangements for a
wheelchair and Mrs. Balani was
obliged to walk from the
aircraft. When she came to an
escalator in the terminal, she

fell and suffered permanent and serious injury.

Pattillo J referred to the liability provisions of the
Convention (Articles 17, 18 and 19) as well as
Article 24 and then addressed Lufthansa’s
contention that the plaintiffs’ claims were
governed by the Convention. In order to rely on
the Convention Lufthansa took the position that
the accident either took place on the aircraft or
during the course of disembarking. Not surpris-
ingly, the plaintiffs took the position that the
accident took place where Rekha Balani fell, the
terminal. In addressing these positions his
Honour canvassed case law from both the United
States and Canada. That jurisprudence has found
that the word “accident”, in Article 17 of the
Convention, has been defined as “an unexpected
or unusual event or happening that is external to
the passenger”, that it encompasses not only
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inadvertent or negligent acts but also intentional
acts of wrongdoing and that inaction by the
carrier could constitute an “accident” within the
meaning of Article 17. Based on these accepted
principles Justice Pattillo went on to find that the
way in which the claim was pleaded against
Lufthansa fell within the meaning of the word
“accident” in Article 17. Specifically he noted:

“The pleading alleges that Lufthansa
failed to obtain or provide a wheelchair
for Mrs. Balani during the
course of the flight and at
the time that she left the
plane after it arrived in
Toronto. Similar to the
reasoning in Olympic
Airways, supra, Lufthansa’s
refusal to provide Mrs.
Balani with a wheelchair constitutes a
link in the chain of causation which
resulted in her injury.” 
(para. 13)

Having decided that the way in which the plain-
tiffs chose to plead their claim caused it to fall
within a category of claim under the Convention,
his Honour next considered whether or not the
Ontario Superior Court had jurisdiction over the
claim.

After beginning his jurisdictional analysis with
Article 24, and reference to 24(1), and its require-
ment that a claim for damages may only be
brought subject to the conditions and limits in
the Convention, Pattillo J set out the content of
Article 28(1). Finding as a fact for purposes of the
motion that Lufthansa was incorporated and has
its headquarters in Germany he found that it was
ordinarily resident in Germany for purposes of
Article 28 of the Convention. This would have
meant the claim could have been commenced

there. Next, since it was not in
dispute that the plaintiffs
purchased their tickets in
India, for travel starting and
ending there and the contract
having been made there, the
claim could also have been
commenced there as well.

Having made these findings Justice Pattillo went
on to dismiss the plaintiffs’ claims as Ontario had
no jurisdiction to hear them.

Given that the incident occurred in Ontario it
may well have been surprising for the plaintiffs
to be told that their case was not one that could
be pursued in Ontario. Be that as it may, the
conclusion in this case was based on established
principles that have been in place for more than
25 years – at least in North America. Neither the
findings nor the conclusion were surprising based
on those established principles.
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