
Introduction

In Praetorius v Shell Oil Company, 207 So. 2d 872
La. Ct. App. (1968), the plaintiff was injured on
the defendant’s baseball field in
the course of a softball game.
He took his turn to bat, hit the
ball and started to run. Before
he reached first base, he fell, as
a result of several small holes in
the playing surface, dug by
other players with spiked shoes,
to obtain a better footing when
swinging at the ball. In falling,
he fractured his leg. The trial court found for Mr
Praetorius, but the Court of Appeal of Louisiana,
Fourth Circuit, overturned the decision, holding
that the defendant could not be held responsible
for these depressions in the playing surface,
which were to some extent often found, made by
other participants during the course of a game.

In a recent decision, Sutton v Syston Rugby
Football Club Ltd [2011] EWCA Civ 1182, the
Court of Appeal considered the duty owed by the
organisers of a rugby match towards participants
for the reasonable safety of the premises, the
extent of the inspection regime required, and
issues of causation. The case is potentially of
some significance.

The facts

The claimant, a keen young rugby player, claimed
damages against the defendant club following a

serious knee injury sustained
as a result of a hazard on their
pitch during a training session.
At the time, the claimant, aged
16½, and described in the
litigation as a ‘fast player of
ability’, was participating in
pre-season training with the
defendants, for whom he had
played for several years. Three

coaches were present, who changed the session
into an informal ‘touch’ rugby match between
the under-16 and under-17 Colts. ‘Touch’ rugby
requires a player with possession of the ball to
drop it if ‘tagged’ by an opponent: it does not
involve normal rugby tackles. During play, the
claimant, with possession, saw an opportunity for
a touchdown try. As he dived to score, he was
tagged by an opponent. He fell onto his right
knee. In the turf lay a broken-off stub of a plastic
cricket boundary marker, left behind by members
of a cricket club who had used the area a few
days earlier. The claimant sustained a serious and
disabling fracture of his right knee, with
symptoms likely to deteriorate with age.

The coaches had not inspected the pitch before
the training session. The Rugby Football Union
had issued risk assessment guidelines, to identify
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hazards to matches rather than training sessions,
which recommended that pitches be checked for
foreign objects ‘such as glass, concrete, large
stones, dog waste.’ One coach gave evidence that
the stub would not have been evident on a
casual inspection. The claimant and another
coach gave evidence that the stub was sticking
out of the soil below the level of the grass, which
was described as ‘lush’. A team-mate attending
the claimant after the accident did not see the
stub. The value of the claim was agreed at
£54,000. Liability remained in dispute.

The issues

The claimant contended that the defendant
owed him the ‘common duty of care’ under s.2(2)
of the Occupiers’ Liability Act 1957 to take such
care as was reasonable in all
the circumstances of the case
to see that he would be
reasonably safe in using the
defendant’s premises. This was
conceded by the defendant.
The principal issues were the
appropriate standard of care,
whether this had been met, and whether any
breach was causative of the claimant’s injury.

Should there have been an inspection? The
claimant’s case was that, to meet the standard of
reasonable care, one of the three coaches should
have inspected the pitch before the training
session. In not doing so, they had fallen below
the standard expected. The defendant accepted
that there should have been a general inspection,
and that this did not happen.

What type of inspection should have been carried
out? The claimant suggested that any inspection
should have been sufficiently detailed to detect a
hazard such as the stub. The defendant claimed
that any inspection would be only for obvious
hazards, such as broken glass or dog excrement: a
‘quick walk over inspection’ would suffice.

On causation, the claimant argued that if an
inspection had been carried out, so as to meet
the standard, then, on the balance of probabili-
ties, the stub would have been discovered and
removed as an evident hazard, and the claimant
would have escaped injury. The club responded
that a general ‘quick walk over’ inspection, or
indeed any reasonably detailed inspection, would
not have been detailed enough to discover the
stub, particularly if it did not obtrude above the
surface level of the grass, and that causation was
not established.

The first instance decision

The claim came before HHJ Horowitz QC at
Milton Keynes County Court. As to the standard
expected, the Judge appears to have had in his

mind the way in which reason-
able foreseeability of a hazard,
and its likelihood, shapes the
standard of care:

“A check is to be conducted
by walking across the pitch
covering all or most of the

ground at a reasonably walking pace.
[The] ‘quick walk’ is not quite enough. On
this occasion the inspecting coach or
coaches would need to have in mind that
the cricketers had recent use of the pitch
with plastic markers.”

He continued, apparently mindful that the
hazards, likelihood of harm and severity of harm
could be different in different parts of a playing
surface, justifying different precautionary
measures:

“… in any event, while not required to
investigate below every blade of grass it
seems to me that a slightly more careful
degree of attention needed to be paid [to]
the touchdown ends of the pitch where
players are to be expected to dive or fall
onto the ground.”
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Interestingly, the Judge considered the role of the
cricket club:

“It may have been courteous and even
required as between the cricket club and
the rugby club that the cricketers’ 
obligation was to remove all traces of
their presence but that does not of itself
delegate or discharge the rugby club’s
duty as occupiers of the Club premises
and towards players using the pitch for
the different purpose of a later rugby
match.”

The Judge concluded that a reasonable inspec-
tion would have been likely to have come across
the stub. The claimant succeeded. The defendant
appealed.

The Court of Appeal
decision

The Court considered that the
defendant had been ‘obviously
correct’ to concede that their
duty of care required an inspection of the pitch.
On the scope of the duty, and by reference to the
RFU guidelines relating to matches, Longmore LJ,
giving the leading judgment with which Rimer LJ
and Warren J concurred, concluded that the duty
should also apply to training sessions.

The defendant’s case on appeal was that the
Judge’s ‘assessment of the appropriate standard
of care went too far and exceeded what was
acceptable’. During argument, their counsel
suggested that, even after the accident, two
witnesses were unable to see the marker from
perhaps two feet away. Further, he argued that
the requisite standard would be met by a visual
inspection from the perimeter of the pitch. This
did not find favour with the Court. Longmore LJ
commented:

“I would not accept that a limited inspec-
tion of that kind would discharge the

Club’s duty of care. There is, moreover, no
suggestion in the RFU’s own guidelines
that such a limited inspection would be
appropriate.”

However, Longmore LJ disagreed with the Judge’s
finding that a differential standard between
areas of the pitch presenting different risks might
be appropriate:

“ … whatever the appropriate standard of
inspection is, it should extend to the pitch
as a whole rather than that there should
be different standards depending on what
part of the pitch is being inspected … It is
… unnecessarily complicated to require
different standards of care for different
parts of the pitch.”

Longmore LJ considered the
practicalities of meeting
standards. He agreed in part
with the Judge that a ‘quick
walk over’ the pitch would be
insufficient, and went on:

“It is important that neither the game’s
professional organisation nor the law
should lay down standards that are too
difficult for ordinary coaches and match
organiser to meet. Games of rugby are,
after all, no more than games and, as
such are obviously desirable activities
within the meaning of section 1 of the
Compensation Act 2006 … I would there-
fore conclude that, before a game or
training session, a pitch should be walked
over at a reasonable walking pace by a
coach or match organiser (or someone on
their behalf) and that, if that is done, that
will satisfy a Club’s common law duty of
care in relation to such inspection. If, of
course, more than one coach or organiser
is available, each such person could
inspect a pre-arranged part of the pitch.”
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Turning to causation, Longmore LJ reiterated that
the test in most personal injury claims is that ‘but
for’ the defendant’s breach, whether the claimant
would have suffered injury: Fairchild v Glenhaven
Funeral Services Ltd and others [2003] 1 AC 32.
His Lordship regarded causation as a question of
mixed law and fact, so that, after having
overturned the Judge’s findings as to a differen-
tial standard of care, it was open to the Court to
conclude, on the evidence available, that:

“… even a reasonable “walk over the
pitch” inspection would be unlikely to
have revealed the stub or, at the least,
that the claimant has not been able to
prove that such an inspection would, on
the balance of probabilities, have revealed
the stub’s existence.”

Accordingly, the claimant’s case ultimately failed
on causation and the defen-
dant’s appeal was allowed. The
Court did so with some reluc-
tance, Longmore LJ concluding:

“… this court has to look at
the case from a wider
perspective than just [the
claimant’s] own injury and must not be
too astute to impose duties of care which
would make rugby playing as a whole
more subject to interference from the
courts than it should be.”

Comment

It remains relatively rare for a judgment of an
appellate court to come close to setting a partic-
ular standard of care of much wider application
beyond the specific factual matrix of the case
before it. The Court’s comments on the obliga-
tions to inspect playing surfaces, and the quality
of those inspections, are something which poten-
tially have a much wider impact. In submissions,
the claimant’s counsel contended that ‘in ensur-

ing the safety of participants, no distinction was
to be made between an informal game and a
formal match.’ The themes of this case extend to
playing surfaces other than organised rugby
training sessions at club level, including football
and hockey.

One can see policy playing a part in Longmore
LJ’s judgment. His Lordship’s reference to ‘the
wider perspective’ than just the claimant’s own
injury, and the proper level of interference from
the courts appears not to relate, technically, to
the ‘duties’ of care in operation, but from wider
considerations of the ‘reasonableness’ of the
standard and notions of social utility. Section 1 of
the Compensation Act 2006, headed ‘Deterrent
effect of potential liability’, considered briefly in
the judgment, provides that:

(1) A court considering a claim in negli-
gence … may, in determining whether

the defendant should have
taken particular steps to meet
a standard of care (whether by
taking precautions against a
risk or otherwise), have regard
to whether a requirement to
take those steps might– 

(a) prevent a desirable activity from
being undertaken at all, to a partic-
ular extent or in a particular way, or

(b) discourage persons from undertak-
ing functions in connection with a
desirable activity

Longmore LJ felt that ‘games are … obviously
desirable activities.’ In this case, as in others
including Uren v Corporate Leisure (UK) Ltd
[2010] EWHC 46 (QB), neither party suggested
that section 1 in any way altered the common
law position. This reflects the Explanatory Notes
to the Act, confirming the intention when
enacted, was to reflect ‘the existing law and
approach of the courts as expressed in recent
judgments of the higher courts’ notably
Tomlinson v Congleton Borough Council [2003]
UKHL 47, [2004] 1 AC 46, exemplified by Lord
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Scott’s concern there that the courts should be
shy of ‘imposing a dull and grey safety regime on
everyone.’ Other recent cases have regarded
section 1 as inconsequential: Scout Association v
Barnes [2010] EWCA Civ 1476 and Reynolds v
Strutt & Parker LLP [2011] EWHC 2263 (QB).

The Court’s approach to the interpretation of the
professional guidelines is unsurprising, demon-
strating a wide approach, that extends beyond, to
rugby training sessions. They also helped to shape
the nature of reasonably foreseeable hazards:
foreign objects including broken glass and dog
excrement. Clearly, the reason-
able foreseeability of the
presence of objects will be
shaped by the extent of the
inspection required: Fryer v
Pearson and another (2000),
The Times, 4 April 2000 (CA)
and the extent of proportion-
ate precautions required to deal with them. In a
higher-risk context, in Cook v Doncaster Borough
Council (1993) unreported, QBD, Drake J found a
race course liable for serious injuries sustained by
a jockey thrown from a horse during the 1989 St.
Leger meeting when the horse’s front leg became
caught in a divot made by a horse in a previous
race, which the defendant had failed to remedy.

The comments of the Judge at first instance on
the role played by the cricket club may give some
pause for thought. Although the primary non-
delegable responsibility lay with the rugby club as
occupier, for the safety of the claimant as its
visitor, it is clear that the cricket club left the
pitch with a concealed hazard which probably
should have been apparent to them. Where a
hazard is known to an occupier yet concealed
from a sports participant, this may be unhelpful
to an occupier resisting a damages claim (see, for
example, Slack v Glennie (2000), CA, unreported).
Although the cricket club lacked the immediate

proximity of a relationship
with a non-delegable
‘occupancy’ or ‘activity’ duty
towards the claimant, or,
arguably, aspects of the volun-
tary assumption of
responsibility to the claimant
or reliance by the claimant,

there may well be future similar cases where
contractual liability or indemnity contests arise
between occupiers, particularly where liability
insurance is a factor.

Sutton is an interesting decision illustrating that
the balance between participant safety and the
reasonable practicalities of a proportionate
standard can be a difficult one to strike. 
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