
On April 18, 2012 the Supreme Court of Canada
issued four judgments,1 each of which dealt with
issues of conflict of laws (referred to in Canada
now more frequently as private international
law), and two of which dealt with cases involving
plaintiffs who had travelled to Cuba on vacation
and suffered catastrophic injuries resulting in one
becoming a paraplegic and in the death of the
other. In these latter two decisions: Club Resorts
Ltd v Van Breda and Club Resorts Ltd v Charron a
number of different defendants were sued,
including the travel agencies and the tour opera-
tor in the Charron case. Club Resorts, which was
incorporated in the Cayman Islands, was a defen-
dant in both cases as it managed the hotels at
which the incidents occurred.

The Charron case arose out of
a scuba diving accident, which
resulted in the death of Dr
Charron by drowning whilst he
was scuba diving. He and his
wife had booked their all inclu-
sive package vacation with Hola Sun Holidays Ltd
through travel agent, Bel Air Travel Group Ltd.
The hotel, branded Breezes Costa Verde hotel, was
owned by Gaviota SA (Ltd), a Cuban corporation,
and was managed by Club Resorts. Mrs. Charron
and her children based their claims in breach of
contract and negligence.

Ms Van Breda came to be at her hotel,
SuperClub’s Breezes Jibacoa, as a result of her
spouse having been contracted to provide tennis
lessons at the resort in return for a one-week
stay there for them both. Whilst trying to do
some exercises on a metal structure on the beach
on the first day of her vacation the structure
collapsed, causing her catastrophic injuries which
led to her becoming a paraplegic. Although
residents of the province of Ontario when they
left for their Cuban vacation, both Ms Van Breda
and her spouse were residents of the province of
British Columbia when their claim was
commenced. The Van Breda claim was framed in
contract and in tort and also claimed punitive

damages.

Both cases came before the
Ontario Superior Court as a
result of motions to dismiss or
stay the proceedings based on
the Ontario Superior Court not
having jurisdiction to hear the

cases and in the alternative that Ontario was not
the most appropriate forum in which the cases
should be heard. By the time the cases reached
the Supreme Court of Canada in 2011 the private
international law of Canada had received signifi-
cant attention in the previous thirty-five years
and much of that case law had dealt with cases
resulting from injuries being suffered during
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vacations taken by Canadians. That case law
began with the Supreme Court’s decision in
Moran v Pyle National (Canada) Ltd2 with a
mention of the “real and substantial connection
test” when the court was dealing with a
manufacturer’s liability case arising out of
commerce across provincial borders within
Canada. The Supreme Court followed Moran v
Pyle with its decision in Morguard Investments
Ltd v De Savoye3 (a case dealing with the
enforcement of a judgment from one Canadian
province in another Canadian province) in which
the court adopted the concept
of a “real and substantial
connection” with the action as
a basis for the court acknowl-
edging/accepting jurisdiction.
The Supreme Court conflicts
jurisprudence next dealt with
the issue of acknowledge-
ment/homologation of judgments from
jurisdictions outside Canada, applying the same
real and substantial connection test, to decide
whether or not to enforce that foreign judgment.
Next, the Ontario Court of Appeal set out the
specifics for the application of the real and
substantial connection test to be applied in
determining whether or not the court had juris-
diction and also in its subsequent exercise of
jurisdiction under the forum non conveniens
doctrine. In those judgments4 (the “Muscutt
decisions”) the Ontario Court of Appeal made it
clear that the test for jurisdiction simpliciter was
separate and apart from that of the forum non
conveniens test which was only to be considered
after the judge had determined that the court
actually had jurisdiction. That distinction was
spelled out to avoid what had been a continual
confusion of the two doctrines and also to

indicate that the parts of each test, although
similar, were not the same. It has been suggested
by at least one academic5 that Morguard did not
do away with the concept of a court having juris-
diction in cases of “direct jurisdiction” – consent
to or presence of a party in the jurisdiction – but
rather that it was a case that dealt with only
circumstances in which the court had to deal
with “indirect jurisdiction”, i.e. where no presence
in or consent to the jurisdiction existed. It
appears that this premise has been accepted in
the Van Breda and Charron decisions. Equally

importantly, as noted by the
same author, is the fact that
although the concept of a real
and substantial connection is
now well developed in the
body of law culminating in Van
Breda and Charron in Canada,
it is not a concept that is

accepted in other jurisdictions. As a result, while
the courts of Canada will enforce a judgment
obtained in another jurisdiction on the basis that
the court in that jurisdiction appropriately
took/acknowledged jurisdiction based on a real
and substantial connection to its jurisdiction,
that same foreign court will not enforce the
decision of a Canadian court based on that same
test having been applied in the Canadian court.

It was then with thirty-five years of recent devel-
opment of the conflict of laws doctrine in
Canada that the Van Breda and Charron cases
wended their way to the Canadian Supreme
Court, also passing through the hands of the
same judge in the Ontario Court of Appeal that
had rendered the Muscutt decisions in 2002. In
his decisions in Van Breda and Charron that
judge sought to revise the tests he had carefully
crafted to take into account the academic
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2 [1975] 1 S.C.R. 393
3 [1990] 3 S.C.R. 1077
4 Muscutt v Courcelles (2002), 60 O.R. (3d) 20; Lemmex v Bernard (2002), 60 O.R. (3d) 54; Gajraj v DeBernardo
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5 Janet Walker, Are National Class Actions Constitutional? – A reply to Hogg and McKee (2010) 48 Osgoode Hall
L.J. 95.
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commentary and criticism and also to reinstate
the certainty that courts seek to bring to the law.
Finally, arriving at the Supreme Court, Justice
LeBel then sought to clarify the concepts even
further, rendering one decision covering both
cases in a majority decision of the court.6

Noting that private international law is in
essence domestic law, LeBel J began his analysis
by pointing out that there are three categories of
issues intertwined in this branch of the law –
jurisdiction, forum non conveniens and recogni-
tion of foreign judgments. These two cases dealt
with the first of these three
issues, namely jurisdiction and
exercise of the motion judge’s
discretion in determining
whether or not the cases
should be stayed based on a
forum non conveniens
argument. Justice LeBel then
went on to review the evolution of the rules of
jurisdiction simpliciter in Canadian private inter-
national law. As part of the review he notes that
the real and substantial connection principle
exists in Canadian law both as a constitutional
rule and also as one in conflict of laws with
respect to the assumption of jurisdiction. Both of
these cases dealt with it in the latter context.
Justice LeBel then confirmed that the rule may
be consistent from a constitutional perspective
without the need to require that the content of
the rule for private international purposes be the
same across the Canadian federation of provinces
and territories.

Having carried out that initial review, and also a
review of the judgments of the Court of Appeal,
he then went on to propose an analytical frame-
work and legal principles for the assumption of
jurisdiction and the determination of whether or
not to then decline jurisdiction. Of note in his
explanation is the fact that this framework is
being developed in the context of interlocutory
motions brought long before the trial and based

on the court pleadings, affidavits and documents
in the record and expert opinions with respect to
the foreign law in question. That context
acknowledged, his Honour went on to observe
that there must be order in the system and it
must permit the development of a just and fair
approach to resolving conflicts. He further notes
that parties involved in the litigation must be
able to predict, with a reasonable confidence,
whether a court will assume jurisdiction in their
case with either an international or interprovin-
cial aspect to it. They will be able to do that if the

test for the assumption of
jurisdiction is one that is based
primarily on the identification
of objective facts that may link
a legal situation or the subject
matter of the litigation to the
court that is seized of it. This
will be achieved by: “identify-
ing a set of relevant

presumptive connecting factors and determining
their legal nature and effect” (para. 78). When
identifying those factors it is also important to
make a distinction between the factors linking
the subject matter to the forum and the princi-
ples and analytical tools such as the values of
fairness and efficiency and the principle of
comity. These latter principles inform the assess-
ment in order to determine whether a real and
substantial connection exists in any given case.
Jurisdiction may however still be established on
the “traditional grounds”, being presence in the
jurisdiction or consent to the court’s jurisdiction,
if they can be established. The real and substan-
tial connection test does not oust the traditional
private international basis for a court’s jurisdic-
tion. After outlining the concepts to be applied,
LeBel J then explained that the list of connecting
factors laid out in these cases is not to be consid-
ered exhaustive. It should instead be considered
illustrative of the factual situations in which the
court will typically assume jurisdiction over a
particular matter. These factors will then be
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6 Although all nine of the then sitting Supreme Court judges sat for the appeal hearings two took no part in the
judgment.
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presumptive such that if the plaintiff establishes
that one or more of the list of factors exists the
court may presume, absent any indication to the
contrary, that the claim is properly before it. The
presumption with respect to any one or more of
those factors is not however irrebuttable because
the defendant may argue that in the circum-
stances of a particular case a recognised factor is
inappropriate. If no presumptive connecting
factor, either already identified in a previous case
or a new one accepted by the motion judge,
exists or a presumption is
rebutted the court will simply
lack jurisdiction on the basis of
the real and substantial
connection test.

With the content of the real
and substantial connection
test laid out LeBel J went on to provide a list of
possible connecting factors. This list, he noted,
must be based on objective factors that “connect
the legal situation or the subject matter of the
litigation with the forum” (at para. 82). Those
factors will then be drawn from past experience
and updated as the needs of the conflict of laws
systems evolve. Beginning the list where the
Court of Appeal did, with the factors drawn from
the Ontario Rules of Civil Procedure7 and specifi-
cally the rules concerning service ex juris set
forth in Rule 17.02, his Honour emphasised that
he would not include general principles such as
fairness, efficiency or comity in the presumptive
list of connecting factors. Whilst these factors
may influence the selection of something that
might be considered a factor they should in and
of themselves not be confused with factual
connections. Justice LeBel was also careful to
note that:

“The list of presumptive connecting
factors proposed here relates to claims in
tort and issues associated with such
claims. It does not purport to be an inven-
tory of connecting factors covering the

conditions for the assumption of jurisdic-
tion over all claims known to the law.”
(para. 85)

A point of particular interest to commercial
lawyers is found in paragraph 87 of the decision.
Commenting on carrying on business in a juris-
diction as being an appropriate connecting factor
LeBel J observed that: “Active advertising in the
jurisdiction, for example, the fact that a Web Site
can be accessed from the jurisdiction would not

suffice to establish that the
defendant is carrying on
business there.” He went to
point out that the notion of
carrying on business requires
some form of actual presence
in the jurisdiction, such as
maintaining an office or

regularly visiting the jurisdiction. He was
however careful to note that since the court was
not dealing with e-trade in these cases he was
not deciding whether that sort of commerce
would amount to a presence in the jurisdiction.

In summary, the connecting factors in a tort case
considered to be presumptive and entitling a
court to assume jurisdiction over the case are:
the defendant being domiciled or resident in the
jurisdiction; the defendant carrying on business
in the jurisdiction; the tort having been commit-
ted in the jurisdiction and the existence of a
contract connected with the dispute having been
made in the jurisdiction.

Moving on to identify new presumptive connect-
ing factors Justice LeBel notes that in identifying
these new factors a court should look to the
existing factors and the connections that gave
rise to their existence, the similarities of the
connecting factor, treatment of the potential
new factor in the existing case law, treatment of
the connecting factor in any statutes and treat-
ment of the connecting factor in the private
international law of other legal systems.
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Underlying all of these connecting factors are the
values of order, fairness and comity and the same
values can be used to assess the strength of the
relationship with the forum to which a particular
factor points. Any new connecting factor should
point in a general way to a relationship between
the subject matter of the litigation and the
forum such that it would be reasonable to expect
a defendant to be called to answer legal proceed-
ings in the form.

Next, his Honour turned to the concept of rebut-
ting the application of a presumptive connecting
factor. The party contesting jurisdiction must
establish facts that demonstrate that a proposed
connecting factor does not establish a real
relationship between the subject matter of the
litigation and the jurisdiction in question or
instead points only to a weak relationship
between the two. By way of illustration his
Honour noted, if a contract is relied on as the
presumptive connecting factor the presumption
can be rebutted by demonstrating that the
contract has little or nothing to do with the
subject matter of the litigation.

Having determined whether it should assume
jurisdiction a court is then able to consider the
doctrine of forum non conveniens, if such is
raised by the parties, and decide whether or not
to exercise its discretion in favour of having the
case determined in another jurisdiction. In order
to successfully invoke this doctrine the party
raising it must be able to identify another forum
that has an appropriate connection, using the
same approach that the court used to establish
the existence of a real and substantial connection
with the local forum. The party seeking the stay
on the basis of this doctrine must then establish
that the alternate forum should be used as being
the more appropriate forum.

Finally, Lebel J moved on to apply the two stage
analysis to the two cases before the court. Noting
that the evidence was not the same in each case,
he observed that there was in both cases a suffi-
cient connection, based on a presumptive
connecting factor, in order to find jurisdiction in
both cases. In the Van Breda case this was the
contract between Ms Van Breda’s spouse and
Club Resorts by way of the intermediary with
whom the spouse signed the contract for services
to be rendered at the resort. Although recognis-
ing that Cuba was connected to the case his
Honour found that the defendants had not
demonstrated that it was the more convenient
jurisdiction in which to conduct the case due to
consideration of fairness with conducting the
case in that jurisdiction. In Charron, the connect-
ing factor found sufficient to give the Ontario
court jurisdiction was the carrying on of business
in Ontario by Club Resorts. This was not a simple
advertising campaign but rather the conduct of
significant commercial activities in Ontario by
way of its representatives being in Ontario on a
regular basis and an admission by it that it was in
the business of carrying on activities in Canada.
Lastly, there was no demonstration by the defen-
dants that Cuba was the more convenient forum
in which to conduct the case.

For those practising law in Canada perhaps the
most interesting aspect of Canadian private
international law, at least as it relates to jurisdic-
tion and forum non conveniens in tort claims,
will be the observation/creation of new connect-
ing factors in order to permit a claim to proceed
in Canada. Personally, I am most interested in the
development of the conflict of laws rules in the
countries to which Canadians travel. I say that
because it is only with an up-to-date under-
standing of those rules that one can effectively
advise clients where it is most advantageous for
them to commence a law suit in any given set of
circumstances.
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