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My husband judges a restaurant by its ability to make excellent gazpacho and I
judge a city by its cab drivers.

During the 2012 IBA in Dublin in October, those Dublin cab drivers didn’t let me
down. They had me at ‘Top of the morning to you, darling!’ As Prime Minister Enda
Kenny stated in his address to the IBA at the opening gala ‘We are curious people, we
are gregarious people and we are inquisitive people.’

As I rushed from meeting to meeting, sometimes inexplicably lost two blocks from my
destination, I was met with inquisitiveness yes, but also frankness, friendliness and an
ability to accept adversity and declare their Guinness glass half-full. 

So I fell in love with the people of Dublin and that made my IBA conference, with the
opportunity to reconnect with colleagues, attend brilliant lectures and do my small part
to keep the IBA humming, even more richly rewarding.

The IBA Leisure Industries Section had a diverse and ambitious programme of
sessions in Dublin and our presenters and co-sponsoring sections delivered in spades.

Our first session titled ‘Global Gamification of Online Gaming’, led by Gabrielle
Patrick and co-presented with the Criminal Law Section featured a surprise guest – a
real hacker. While our hacker flown in from the US didn’t look so comfortable in his
three piece suit, he certainly dazzled our jammed packed audience. He brought with
him several thumb drives to demonstrate how he ‘could’ (but didn’t) break into the IBA
‘free internet’ computers that were used regularly by IBA attendees.

Our second session on ‘Athletic and Cat Walk Criminals – An in depth look at crime in
the fashion and sports industries’ co-lead by Sabrina Fiorellino (LIS) and Saba
Naqshbandi, Co-Chair of the Criminal Law Committee of the International Bar
Association, also hit the mark. Perhaps the most memorable quote picked up by not only
the IBA Daily News but also the Dublin Times was Judy Roth: ‘Why sell heroin when you
can sell fake sportswear?’

The unlikely combination of crime in both sport and fashion fascinated not only IP
lawyers, but those who focussed their practice on sport negotiation, licensing and crimi-
nal law.

The third session which I co-lead with David Jacoby of Schiff Hardin and which was
brilliantly moderated by Mark Stephens was titled ‘BRICS and Stones – Social Media
Pitfalls’.

A fanciful fact pattern peppered with Irish literary references based on a Dublin
hotel, ‘The Ulysses’, plagued with privacy, employment and general social media

From the Chair
Brenda Pritchard,
Gowling Lafleur Henderson, Toronto
brenda.pritchard@gowlings.com



challenges, created a BRICS-focussed analysis contrasting the law and policy in these
rapidly developing nations with the North American model.

Apart from our successful academic contributions and the warmth of the Irish people
I was the recipient of two incredibly memorable Irish experiences.

At the invitation of the Law Society of Ireland I was fortunate to meet and hear the
words of Seamus Heaney who was the recipient of the Nobel Prize for Literature in
1995. I am not a poetry expert and my experience was limited to those sometimes
painful, sometimes magical poems that our inspired English teacher attempted to share
with us. However, Mr Heaney’s ability to take Irish adversity and use it to give hope and
inspiration was simply magical.

After a fantastic Leisure Industries/Young Lawyers dinner at the Old Jameson
Distillery, I was in for another treat. Dazzled by the spellbinding dancers and musicians
during the dinner, a particularly gifted Irish fiddler and his fellow musicians gave us the
honour of asking us to accompany them to a wee pub down the road. My law partner’s
wife and I blindly followed two young ‘groupies’ living in France across the cobblestone
streets until we entered an old musical instrument shop that had been converted into a
tiny pub with a special place where the musicians ‘jammed’. Armed with a Guinness and
perched on a stool amid an eclectic collection of artists, some playing ancient Irish
instruments, we sang and laughed and fell in love with Dublin all over again.

‘When I die Dublin will be written in my heart’
James Joyce

Until next time.

Brenda Pritchard
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Wednesday 3 October

Athletic and catwalk criminals: an
in-depth look at crime in the fashion
and sports industries

Joint session of the Leisure Industries Section
with the Arab Regional Forum, the
International Franchising Committee, the
Leisure Industries Section and the Real Estate
Committee. 
Session Co-Chairs
Saba Naqshbandi
3 Raymond Buildings, London, England
saba.naqshbandi@3rblaw.com

Sabrina Fiorellino
Gilbert’s, Toronto, Canada
sabrinaf@gilbertslaw.ca

Speakers
Garrett Breen
William Fry, Dublin, Ireland
garrett.breen@williamfry.ie

Mark Haslam
BCL Burton Copeland, London, England
mhaslam@bcl.com

Javier Medin
Alfaros Abogados, Buenos Aires, Argentina
jmedin@alfarolaw.com

Judy Roth
Schiff Hardin, New York, USA
jroth@schiffhardin.com

Jeremy Summers
Russell Jones & Walker, London, England
JSummers@rjwslatergordon.co.uk

This half-day session discussed criminal
activities prevalent in the leisure areas of
sports and fashion. Panel members shared
their experiences and gave real life
examples in the light of a fictitious fact
pattern which formed the basis of the
session.

Fact Pattern: Part One

The fact pattern commenced with fans, players,
security personnel, government officials and
media gearing up for the 2018 FANA World
Cup which was awarded to Russia in 2010
amid controversial allegations that the World
Cup had been ‘sold’ to Russia.

Conference report
IBA Annual Conference
30 September–5 October 2011, Dublin
Melissa Murray
Bird & Bird, Abu Dhabi
melissa.murray@twobirds.com



Given the details described at the begin-
ning of the fact pattern, Javier Medin
discussed the impact of the 2014 Brazil
World Cup and the situation where a
number of ministers had to resign due to
accusations of bribery. He further
discussed bribery allegations relevant to
the Boca Juniors club and how these were
dealt with in Argentina. Jeremy Summers
discussed how the UK Bribery Act and
the FIFA anti-corruption code could
apply to the fact pattern and whether a
FIFA official could fall within the scope of
the UK Bribery Act as a ‘foreigner’. He
noted that at this stage only one prosecu-
tion has occurred under the Bribery Act
in relation to a court clerk accepting
bribes, noting the low budget currently
allocated to enforcing the Act.

Fact Pattern: Part Two

The fact pattern then continued with a discus-
sion of merchandising in relation to the teams’
special World Cup uniforms. Two teams use an
auction process to manufacture their uniforms
and team merchandise. Various manufacturers
submit bids but there is no clear winner.
Manufacturers participate in the process by
being given identical fabric and a ‘true’ winner
is chosen only when the sponsor determines
which manufacturer has delivered the highest
quality products. The winning manufacturer is
paid for its services however the other manufac-
turers keep the fabric they were given in order to
participate in the process. These other manufac-
turers end up creating ‘real-fakes’.

Garrett Breen discussed ‘real fakes’ v
‘cheap imitations’ where night shifts are
used to produce fake merchandise and
where second quality products rejected by
quality control departments slip onto the
market. Garrett also discussed seizure and
delivery-up orders available in Ireland to
deal with market stalls and stores selling
imitation items. He further discussed

intellectual property enforcement strate-
gies including dealing with street corner
sellers and the regular enforcement and
constant raids required to police particu-
lar counterfeit sale hotspots within
Dublin. Judy Roth discussed how crimi-
nals involved in counterfeiting can be
highly organised and the increase in
criminal activity related to counterfeit
products given the substantial profits that
can be involved with relatively less severe
penalties than dealing in other illegal
areas such as drug trading.  

Fact Pattern: Part Three

The fact pattern went on to discuss the distribu-
tion and shipment of fake products and US
Customs involvement in shipments. 

Judy examined how the United States
police now work with brand owners for a
number of reasons including economic
reasons, national security reasons and
concerns about the health and safety of
the public especially in light of the rise in
counterfeit pharmaceutical products and
motor vehicle parts such as brake pads
and tyres. Judy went on to discuss some of
the enforcement history in the US includ-
ing the developments in 2008 when
Homeland Security, Customs, local police
and other regulatory departments
focussed on counterfeiting in the fashion
industry. The challenges faced by US
Customs were discussed, given the
hundreds of millions of shipments passing
through the ports and the pressure they
are put under to keep shipments moving
while at the same time working hard to
seize and destroy counterfeit products.
Details were given as to how the IP
department of the US Customs helps
capture counterfeit products moving
through the country including the e-
recording of registered trademarks,
e-recording details of past suppliers of
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fake products and how shipping
documentation can all help to capture
counterfeits. Judy further discussed
exclusion orders where brand owners, US
Customs and the International Trade
Commission can bring cases against a
shipper of fake/counterfeit products
resulting in such exclusion orders. A
detailed discussion including many
audience members then took place on the
various methods brand owners are imple-
menting to protect themselves, including
hidden ‘fingerprints’ within the physical
products and false identifiers included on
brand owners websites to mislead
counterfeiters. Javier Medin talked about
how Nike, sponsors of the Boca Juniors
Club, mounted an anti-piracy campaign
and how important such campaigns can
be given many clubs in Argentina rely on
these sponsorship dollars to survive.
Garrett Breen looked at shipment issues
from an Irish perspective detailing how
samples can be held at the port to allow
Customs to compare various shipments
with the original products and describing
the Irish Anti-Racketeering Squad’s
recent effectiveness in dealing with
counterfeit products. 

Fact Pattern: Part Four

After the break the fact pattern scenario
featured a semi-final match where player
violence occurs and fans are ejected from the
stadium for threats against the referee.

Mark Haslam discussed on field bad
behaviour that would not be tolerated off
field and yet how there are very few cases
of players being prosecuted for offences
on the field. The John Terry Case was
discussed, where a retired police officer
made the complaint, and the police’s
obligation to investigate complaints from
the public. Members of the audience
provided various examples from their

own countries, including a case in the
Supreme Court of Appeal in South Africa
where a player is accused of attempted
murder where another player sustained a
broken neck. This charge arose out of an
incident where the accused continuously
pushed the victim’s head into the ground.
Discussion with the panel and audience
continued on the basis of what may be
reasonable within the accepted norms of
the game.

Mark Haslam further discussed the
public interest in prosecuting a celebrity
using as an example post-season parties
where players may be involved with
drugs. Here where such an act brings the
game into disrepute disciplinary processes
can be sufficient. This example was
contrasted with the case of a Harlequins’
rugby player caught drink driving where
the public interest was that the matter be
dealt with as a criminal offence. Members
of the audience gave examples from their
home countries, including the recent New
Orleans Saints controversy concerning
illegal bounty payments and deliberately
injuring opponents, and the public inter-
est in prosecuting players given their
influence on children who watch the
games and idolise players. Jeremy
Summers discussed the conflict between
criminal and disciplinary process within
the rules of the game. The English Court
of Appeal case, R v Barnes [2004] EWCA
Crim 3246, was referred to where the
court held that only very serious cases
should be referred to the courts as a
criminal matter – if the disciplinary
process is sufficient, then the matter
should not be dealt with by the criminal
justice system. The ability to charge fans
with public order offences was examined
along with the ability to ban spectators
under the FIFA Code. The Hillsborough
Disaster was discussed and Javier Medin
mentioned the organised ‘mafia-like’
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nature of hooligans in Argentina. He said
that police corruption was an issue and
that fans in Argentina had to pay to keep
their car safe while at the game. Fake
merchandise, issues with the difficulties in
getting tickets to popular games and
threats made against board members of
clubs were also matters of concern. Javier
went on to discuss the Sports Law
brought in to address such issues but
violence and corruption are still dominant
in football in Argentina.

Fact Pattern: Part Five

The fact pattern then created a scenario involv-
ing violent threats made by one player against
another player, who believing the threats to be
real changes the way he plays.

Mark Haslam discussed the England v
Pakistan cricket game where players were
involved in a conspiracy by bowling ‘no
balls’ at specific times. This is discussed in
further detail in Mark’s paper entitled
‘Corruption in Sport – A case study – (the trial
of professional cricketers in London in
November 2011)’ which can be found on
the IBA’s website. The issue of agents
being charged with offences was discussed
in light of the involvement of the cricket
agent’s involvement in enticing the
Pakistani players to throw ‘no balls’.
Under the International Cricket Council
(ICC) rules, as the agent was not a player
he was not subject to the ICC’s discipli-
nary procedures. This situation was
contrasted and discussed further by
Jeremy Summers in relation to the FIFA
code where agents are included, although
a member of the audience commented on
FIFA’s failure to enforce such rules against
agents. 

Fact Pattern: Part Six

The fact pattern then moved on to a situation
involving fans purchasing counterfeit products.

This led to a discussion of the protection
of design rights in the EU in contrast to
the intellectual property protections in
the US. The Karen Millen v Dunnes Stores
case (currently on appeal) was discussed
which involved three women’s tops sold
by Dunnes store similar to designs
produced by Karen Millen. In this case
the judge considered how EU Design
Rights can be protected where the
product is ‘new’ and has an ‘individual
character’. The ‘individual character’
threshold was debated in relation to the
sports merchandise in the fact pattern.
Further examples of infringements were
shown in the slides (such as packets of
biscuits and fig rolls) and Garrett Breen
explained how historically bringing claims
related to the sale of ‘lookalike’ products
was based on passing off actions which
now fall within the EU Unfair
Commercial Practices Directive. Judith
contrasted this position with the case of
Christian Louboutin SA v Yves Saint Laurent
America Holding, Inc, 2012 WL 3832285
(2d. Cir.) (5 September 2012) where the
case was brought on the basis of trade-
mark infringement as there are no
copyright/design rights for fashion.

Session conclusion

The session ended with Jeremy Summers
explaining his experience as the Judicial
Officer at IRB World Series 7’s tourna-
ments in Dubai, Hong Kong, London and
Tokyo. As judicial officer he determines if
a foul has occurred and if so the
scale/grade of seriousness and the subse-
quent penalties applicable. Decisions have
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to be taken quickly, between games –
usually within a maximum of three hours. 

Mark Haslam concluded by giving his
‘golden rules’ for clubs and celebrity
clients when dealing with the police:

• Never take advice from a police
officer;

• Always answer correspondence;
• Never say ‘Do you know who I am’;

and
• If you find yourself in difficulty; ‘DIY’

(Don’t involve yourself)!



Does an airline promise to fly the
passenger?

Contracts of carriage by air are a peculiar
kind of contract because the
carrier/airline can decide whether to fly or
not to fly the passenger and their
baggage. Air travellers cannot assume that
if they hold an air ticket for a domestic
flight in Australia, the airline must
honour the flight arrangements.

What are the legal rights of the airline
and the passenger in air travel?

The High Court of Australia has
recently examined these legal rights in
the decision of Commissioner of Taxation v
Qantas Airways Ltd [2012] HCA 41 (the
Qantas decision) which was handed down
on 2 October 2012.

When does a legally binding
contract of carriage come into
existence?

For many years in Australia, it was the law
that a legally binding contract of carriage
by air did not come into existence until
the time the passenger had checked in
and a boarding pass had issued. This
could be a long time after air ticket issued.
The law was found in the 1975 decision of
the High Court of Australia in
MacRobertson Miller Airline Services v
Commissioner of State Taxation (WA) (1975)

133 CLR 125.
After examining the terms and condi-

tions of the air ticket, Chief Justice
Barwick concluded:

‘ … the … airline operator does not
… assume … any obligation to
carry the intended passenger. …
[because] the terms of the ticket
with their … extensive limitations
and exclusions preclude the
existence of a … contract of
carriage … until the boarding pass
issues.’

The exclusions in the air ticket were so
wide that the High Court considered that
the airline had a complete discretion to fly
the passenger, and the passenger had no
legal rights to complain. Therefore the air
ticket did not represent a legally binding
contract of carriage that the passenger
could rely upon. It was like a voucher
which might be honoured on presenta-
tion.

Since 1975, consumer law has created
many new rights for travel consumers,
and the terms and conditions of the air
ticket have been extensively redrafted in
response.

In the Qantas decision, the High Court
of Australia revisited the legal rights in an
air ticket. In the view of Justices

Case note: Commissioner of
Taxation v Qantas Airways Ltd
Anthony J Cordato
Cordato Partners, Sydney, Australia
ajc@businesslawyer.com.au
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Gummow, Hayne, Kiefel and Bell this is
the way the High Court saw the legal
rights in the modern air ticket:

‘The Qantas conditions and the
Jetstar conditions … provide … a
promise to use best endeavours to
carry the passenger and baggage,
having regard to the business
operations of the airline.’

Justice Heydon added ‘without delay’ to
that the promise. This is now the law in
Australia as the High Court is the final
court of appeal.

The High Court saw this as the core
promise by the airline. The promise could
be modified for a number of business
operational reasons, such as bad weather,
air traffic control delays, strikes, technical
disruptions and late inbound aircraft. But
if the passenger ‘turns up’ at the airport,
ready for the flight booked, then the
promise means that the passenger has
various legal rights for compensation if
the airline denies boarding (because of
overbooking), delays or if it cancels the
flight.

The High Court concluded (unani-
mously) that the promise to fly in the
modern air ticket had brought forward
the point of time that a legally binding
contract of carriage arose to the time
when the booking is made, and full
payment of the air fare was confirmed.
The Court did so even though the
promise to fly was conditional, that is, the
airline’s promise to carry the passenger
and baggage on a particular flight was
hedged having regard to the business
operations of the airline.

What are the legal rights to fly in
Australia?

• The air ticket is a legally binding
contract of carriage once the flight

reservation has been made, and full
payment of the air fare is confirmed.

• The air ticket contains the airline’s fare
rules and conditions of carriage,
because the passenger has accepted
these by marking the tick box
displayed on the payment screen (or
on an earlier screen) in an on-line
booking.

• The conditions of carriage make it
clear that the airline’s promise to fly in
the air ticket is highly conditional, and
make it clear that the passenger cannot
legally force the airline to fly them on a
particular flight.

• The conditions of carriage contain the
airline’s rights to deny boarding, delay
or cancel the flight which apply even
after the passenger has checked in.

• But in return, the conditions of
carriage contain the passenger’s rights
to be given refreshments, transfers,
compensation or refunds for denied
boarding, delayed or cancelled flights. 

• The fare rules contain the rules for
changing flight reservations and
bookings, and for refunds, according
to the type of air fare purchased. Fully
flexible fares will allow changes and
refunds; restricted and discount fares
will usually not allow changes or
refunds to air bookings. 

What happens to the GST on
unused tickets?

The Qantas decision was a revenue case –
it concerned an application by Qantas for
a refund of GST paid on unused air fares
for domestic flights in Australia.

This is the GST process: when an air
fare is paid to Qantas, the airline issues a
Tax Invoice/Receipt to the passenger
which includes GST (Goods and Services
Tax, known elsewhere as VAT). Qantas
remits the GST collected to the
Commissioner of Taxation monthly as
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collected, rather than holding the GST for
payment in the month when the flight is
conducted. The monthly remission is a
legal requirement.

Some tickets are not used; not all
passengers who have air tickets take the
flight they book. Some cancel their
booking before the flight. Others transfer
their booking, if the fare rules permit, but
do not end up using the new booking. Yet
others are ‘no-shows’ – they do not turn
up for their flight.

In all cases, Qantas was ready and
willing to fly the passenger, had they
turned up.

The Qantas decision concerns GST paid
on unused fares. There are two kinds of
unused fares. If the unused fare was a
discount or restricted fare, then the fare
rules allow the unused air fare (and the
GST paid on it) to be forfeited to the
airline. If the unused fare was a ‘max’ or
fully flexible fare, the fare rules allow the
passenger to claim a transfer or a refund
of the fare. But if no refund or transfer is
requested, the fare rules provide that the
unused fare (and the GST paid on it) is
forfeited to the airline.

Qantas claimed that it was entitled to
keep both the unused fare and the GST.
Qantas had paid the GST to the
Commissioner of Taxation and was there-
fore claiming a refund. Qantas argued
that the substantial or essential purpose
for which the fare was paid was the air
travel. Because the air travel had not been
supplied, the purpose had failed, and the
GST that had been paid on the unused
fare should be refunded to it.

The amounts of GST paid on unused
fares that Qantas claimed should be
refunded to it were substantial. In the
period from July 2005 to June 2008 they
amounted to AU$26,604,347 for forfeited
fares where no refund was available and
AU$7,671,570 for forfeited fares where a

refund was available but no refund claim
had been made.

The High Court decided by a four-to-
one majority that the contract of carriage
for air travel was to be read as follows: the
making of a reservation or booking (and
payment of the air fare) which gave rise to
‘a promise [by the airline] to use best
endeavours to carry the passenger and
baggage’ created sufficient legal rights for
the passenger, and/or amounted to the
entry of sufficient legal obligations for the
airline, to give rise to a ‘taxable supply’ as
defined in the GST Law, at the time when
the air fare was paid. GST was payable
regardless of whether or not the air travel
was supplied.

The High Court concluded that the
Commissioner of Taxation was entitled to
keep the GST paid upon the air fares,
even though the air tickets were for
unused fares. Therefore Qantas failed in
its claim.

The Qantas decision means that the
point of time at which a legally binding
contract of carriage by air arises, and the
point of time at which a taxable supply
arises under the GST Law, is aligned as
being the time at which the air fare is
paid, which is in the booking process.

Implications of the Qantas decision
for the travel and hospitality 
industry in Australia

• In the travel industry, airlines, cruise
operators, coach operators, rail opera-
tors and water transport operators all
require full payment of the fare to be
made in advance of the travel.
Payment is made when a booking is
made, or before boarding the airline,
ship, coach, train or ferry. Therefore,
they are all in the same position as
Qantas. They are not entitled to a
refund of the GST they pay (or must
pay) to the Commissioner of Taxation
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on the unused fare, if they forfeit the
fare of a traveller who is a no-show or
who decides not to travel. But if they
refund all or part of the unused fare to
the traveller, they may apply for an
adjustment (effectively, a refund) of
the GST.

• In the hospitality industry, a reserva-
tion fee is paid by credit card when the

booking is accepted. If the guest is a
no-show, the hotel/resort will forfeit at
least one night’s tariff. They are in the
same position as Qantas. They are not
entitled to a refund of the GST they
pay (or must pay) to the Commissioner
of Taxation on the unused reservation
fee, if they forfeit the fee paid for the
reserved room.



Research by law firm Field Fisher
Waterhouse LLP into the hotel industry
has shown that only between three and
four per cent of hotels in Europe are part
of a franchise, far lower than previous
estimates.

The research found that there are
approximately 200,000 hotels in Europe
but only a small proportion of these are
franchised. Previous reports had only
looked at franchises of major hotel chains,
overestimating the number at closer to 30
per cent.

The research further found that
franchising as a business model is not as
successful in Europe as it is in the United
States and Australia. Comparing the scale
of the franchise industry in Europe to the
US and Australia it was seen that whilst
the turnover from franchising in Europe
is estimated to be only two per cent of
GDP, in the USA it is nearer six and in
Australia it reaches ten per cent. This
differential suggests that franchising is not
realising its full potential in Europe. 

Estimates that placed the number of
franchised hotels in Europe at between 25
and 30 per cent were completely unrealis-
tic.

The research showed that brands such
as Best Western and Choice who offer a
‘franchise light’ model have been more
successful in Europe than traditional US
franchisors that have a strict list of manda-
tory brand standards. Best Western

topped the league table of European
franchise brands with 1,300 hotels,
followed by French brands Accor and
Louvre with 750 and 600 respectively.
Choice and Intercontinental with 500
franchised hotels each are also relatively
successful while major global brands such
as Marriott and Starwood have less than
100 franchised hotels in Europe, tradi-
tionally focussing their efforts on
management agreements. Some regional
markets such as the UK, Germany and
Spain continue to be mainly lease driven
with the likes of Premier Inn, Travelodge,
NH and Barcelo showing almost no
franchised properties. Other players at
the five star end of the market are unwill-
ing to consider franchising as a business
model. Hyatt, Fairmont and Four Seasons
do not franchise in Europe. The reason
often given is that it is more difficult to
maintain quality standards in five star
properties operated under a franchise
model.

The main difference between a
franchise and a management approach is
that the franchisee will itself operate the
hotel based on a manual and certain
training provided by the franchisor. This
can lead to lower standards of service
unless the franchisee is a very experi-
enced operator. If the hotel is operated
under a management agreement the
brand owner will control and supervise
the operation of the hotel and prepare

Research into European hotel
market shows number of
franchises is overestimated
Babette Märzheuser-Wood
Field Fisher Waterhouse
wood@ffw.com
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the budget therefore preventing a drop in
standards. The control over the budget
also gives the manager more say in the
level of investment. Franchisees can be
more reluctant to invest in new brand
features.

On the other hand, franchising is a
straight-forward and low-cost strategy for
brands that want to expand internation-
ally and there are sectors such as pizza
delivery and tuition where the franchise
business model is thriving.

It has been suggested that one of the
reasons for the limited success of franchis-
ing in Europe is the unusually large
amount of legal regulation and complex-
ity. There are eight EU countries with
franchise laws generally requiring
franchisors to provide a technical disclo-
sure document comparable to an
investment prospectus to franchisees. In
this document the risks and costs of
buying a franchise have to be made plain.
This could put potential investors off. On
the other hand, it is interesting to note
that hotel franchising has been very
successful in France, reaching similar
figures to those achieved in the US and
Australia. France is one of the eight
European countries with a franchise
disclosure law, yet it has a huge franchise
market for budget brands such as Ibis,
Campanile and Formule 1 driven by the
likes of Accor and Louvre. This suggests
that franchise regulation is not the main
reason that is stifling growth. 

Another important factor is the level of
control that Franchisors seek to exercise.
Generally hoteliers are independent
entrepreneurs and do not like to be told

how to run their hotels. This is where
there is a particular opportunity for the
‘franchise light’ model. This is a franchise
model where brand standards are scaled
back to a list of 20-30 must have features
to open membership of the brand to a
broader audience. For example German
based Worldhotels have recently created a
franchise light product that seeks to
appeal to this market. Pioneers in the US
have added additional features designed
to tempt hoteliers to try the brand. For
example Vantage Hospitality offer a 12-
month rolling contract so the franchisee
can leave the system at short notice if they
do not feel that the brand is adding value.

It is expected that we will see more
franchise light offers in Europe soon.

Franchising can be a very cost effective
way for hotel brands to put flags on maps.
Many European owners dislike manage-
ment agreements which do not guarantee
a minimum revenue in the same way as a
lease. In a franchise model the franchisee
will take the lease from the owner and
enter into a franchise agreement with the
brand so this satisfies the lease driven
owner base. For potential franchisees it
gives their hotels access to the added
reach that the marketing expertise and
loyalty programmes of big brands can
bring. In some cases room rates can also
be increased significantly by adding a
major brand. This is not guaranteed
however. As increasing numbers of guests
look for value options, we are also seeing
the franchising model used more and
more at the budget end of the spectrum
where it is easier to replicate the customer
experience.



Before September 2012 hotel services in
Ukraine were subject to mandatory certi-
fication as to their compliance with
minimum requirements in relation to
their quality and the level of safety
ensured for guests and their property.
Based on the results of mandatory certifi-
cation, hoteliers were entitled (but not
obliged) to initiate the categorisation
procedure in order to obtain the ‘stars’ for
their hotels.

On 13 September 2012 mandatory
certification of hotel services was
abolished. From now on, both the proce-
dure for the certification of hotel services
and the categorisation procedure are
voluntary. This means that hotels and
other accommodation facilities are no
longer obliged to confirm compliance of
their services with minimum legislative
requirements. Therefore, both forms of
state regulation, certification and categori-
sation, are applicable only on the initiative
of hoteliers. However the voluntary
nature of this procedure does not entitle
the hotelier to award hotel ‘stars’ at its
own discretion; hotel ‘stars’ are awarded
upon results of a voluntary certification of
services as to the level of safety ensured
for guests and their property.

At first sight, there are only advantages
to this new system. The Ukrainian

Ministry of Economic Development and
Trade asserts that compliance with the
new procedure ‘will reduce expenses of
business entities in the provision of
accommodation services’. The Ministry
refers to the experience of European
countries which have recently abolished
mandatory certification – namely
Lithuania, Latvia, Poland, and Russia.

Indeed, we must admit the certification
procedure was quite bureaucratic and was
a holdover from Soviet times. Frankly
speaking, the old certification procedure
had several disadvantages: no transparent
or clear certification criteria, a long (up to
60 days) bureaucratic procedure, and the
requirement to get the certificate renewed
every five years. Even though Ukrainian
legislation provided relatively high penal-
ties for breach of the law where hotel
services were provided without certifica-
tion (the penalty amounted to 50 per cent
of the gross rooms revenue), in practice a
lot of hotels simply ignored the law.

Carrot principle – consequences for
the market

Now, when all forms of state regulation
become ‘voluntary’, the main question is
what consequences might be expected in
the market? Will the hotel market really
benefit from self-determination?

Abolition of mandatory 
certification of hotel services –
chaos or liberalisation
Timur Bondaryev
Arzinger Law Office, Ukraine
timur.bondaryev@arzinger.ua

Lada Shelkovnikova
Arzinger Law Office, Ukraine
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As the state has cut its leverage and
control over the hotel industry consider-
ably, the risk that hoteliers may abuse
their newly given freedom only grows.
The Ukrainian hotel market shows a
number of examples of unfair and
unauthorised assignment of ‘stars’ to
hotels, which negatively affect consumers,
as the false ‘stars’ mislead them about the
expected quality of services. Quite often
the level of hotel services do not corre-
spond to the ‘stars’ on the hotel signboard
or the price of the accommodation.

Despite this kind of deceit, consumers
hesitate to claim damages in court caused
by misleading information about hotel
services. And it is quite obvious why:
taking into account the duration of the
court proceedings it is unlikely that any
guest, either foreign or Ukrainian, would
be willing to waste their time and money
suing a hotel. This results in a situation
where dishonest hotels remain unpun-
ished and consumers leave the hotel with
an unpleasant impression of the hotel and
of the Ukraine in general.

In addition to this violation of
consumers’ rights, false and exaggerated
‘stars’ awarded to the hotel negatively
influence the hospitality market in
general as such activity amounts to unfair
competition. This causes damage
predominantly to hotels operated by hotel
management companies under the
highest standards of hotel services which,
unlike their unfair competitors, do
comply faithfully with the star ratings.
The quality of services in such hotels
under world-known brands is usually
much higher compared to local hotels,
since business reputation, credibility and
customer satisfaction is the most impor-
tant value to a hotel. In practice it turns
out that a three star hotel operated by a
world-known brand corresponds to a four
star local unbranded hotel and a three

star local unbranded hotel will most
probably surprise guests since it will
correspond to a two or even a one star
branded hotel.

Despite such adverse consequences for
the hotel services market Ukrainian legis-
lation does not currently contain any
sanctions for such illegal practices.

Does this mean that the Ukrainian
hotel market is slowly but steadily deterio-
rating? We cannot but hope that it is not
the case and that the Anti-monopoly
Committee of Ukraine (‘AMCU’) will find
a remedy for the situation.

In particular, the AMCU and its
regional divisions are entitled to impose
fines on the hotels for unfair competition
and decisions have already been made on
this issue by the Committee on several
occasions. The fines are potentially quite
impressive – about UAH 20-25,000
(approximately US$2,500 to US$3,000)
for each violation and may reach up to
five per cent of the gross revenues from
the sale of hotel services during the last
financial year according to the Law on
Protection against Unfair Competition. 

It should be noted that the AMCU has
not instituted any major law enforcement
activity in the hotel area yet. Nevertheless,
considering the fact that the Committee
has become very proactive in the past few
years in the sphere of enforcement of the
law on misleading advertising and has
significantly improved its enforcement
practice during this period, one could
assume that we will see new cases in the
hospitality industry.

Taking into account the considerable
sanctions capable of being imposed by the
AMCU we hope that with proactive
enforcement by the AMCU the Ukrainian
hotel market may be brought into line
with the legislative requirements. The
legislator’s strategy is basically wise –
deregulate the business, introduce inter-
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nal controls and set high penalties for
violations.

The European experience: we have
something to strive for

Currently, the most progressive standards
system in Europe is the one developed by
Hotelstars Union, established by the
global European association HOTREC.
Its members are Austria, Czech Republic,
Germany, Hungary, Holland, Sweden,
Switzerland, Estonia, Lithuania, Latvia
and Luxemburg. A distinctive feature of
the criteria developed by Hotelstars
Union is the points system whereby a
hotel can choose between facilities to
obtain points which contribute to the
overall classification.1 This non-prescrip-
tive approach gives the hotel flexibility in
reaching the number of points necessary
to achieve the appropriate star rating.

As we see, the categorisation procedure
in Europe is based on the freedom of
choice principle. Nevertheless, to provide
services with ‘stars’ hotels are still
required to undergo a categorisation
procedure. The categories to be assigned
already contain minimum requirements
as to the quality and scope of services and
minimum required hotel facilities. The
Ukraine could benefit from the adoption
of such a scheme – making the star system
clearer and more transparent for guests.

Conclusion

It should be noted that hoteliers should
be interested in passing the categorisation
procedure to obtain their stars as these
hotels are exempt from taxation for ten
years. The hotel stars are assigned by the
special commission of the State Agency for
Tourism and Resorts, which, upon assess-
ment, issues a certificate assigning a hotel
category. Such a certificate is issued for a
maximum of three years or, with a quality
management system, for a maximum of
five years.

It cannot be denied that certification is
a survival of the past and liberalisation of
the hotel business should be strived for.
On the other hand, such liberalisation
should not adversely affect consumers
and competition in the market. That is
why we stand for the implementation of
mandatory categorisation on the basis of
European standards. This will ensure:

• hotels’ adherence to the minimum
quality requirements depending on a
category;

• transparency and clarity of the
categorisation criteria for consumer
confidence in the quality of hotel
services. 

Note

1 www.hotelstars.eu/userfiles/files/German%
20Hotel%20Classification%202010-2014_
excl%20%20Logo.pdf.
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