
Introduction

In the well-known decision in Tomlinson v
Congleton Borough Council [2003] UKHL 47,
[2004] 1 AC 46, Lord Hoffman commented that:

“… there is an important question of
freedom at stake. It is unjust that the
harmless recreation of responsible
[people] should be prohibited in order to
comply with what is thought to be a legal
duty to safeguard
irresponsible visitors
against dangers which are
perfectly obvious. The fact
that such people take no
notice of warnings cannot
create a duty to take other
steps to protect them.”

‘Personal autonomy’ has been examined in a
series of decisions in which courts have rejected
claims by claimants injured as a consequence of
voluntarily engaging in conduct beset with
inherent risks, often resulting in tragic conse-
quences. The recent decision in Geary v JD
Wetherspoon plc [2011] EWHC 1506 (QB) is
another in that stream of authorities illustrating
the challenges facing claimants trying to circum-
navigate this trend.

The facts

The claimant sustained catastrophic injuries
when she fell while trying to slide down a
bannister in a pub, owned and operated by the
defendant in Newcastle upon Tyne. The
background facts were not in dispute.

The structure of the premises was relevant. The
pub, originally a late Victorian-era gentleman’s
club and subsequently a Grade A listed building,
retained original features including a grand open

staircase, with low sweeping
bannisters on both sides. The
defendant acquired the
premises and applied to the
local authority for permission
to refurbish them. In dialogue
on the scope of the £2m refur-

bishment, English Heritage wanted the bannisters
retained as an original feature but the local
authority Building Control department remained
concerned that their low height was less than
that permitted by the applicable Building
Regulations. There was a difference of some
20cm. Eventually, the Authority capitulated,
waiving the need for compliance. 

Prior to the claimant’s accident, the risk of injury
to visitors from misusing the bannisters was not
only foreseeable, it was also actually foreseen.
The defendant’s development manager thought
the unusually low height of the bannisters could
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increase the temptation for customers to attempt
to slide down them. He discussed precautions to
reduce or eliminate the risk, by fitting studs into
the bannisters, to deter the activity, but this
proposal was rejected by the relevant authorities. 

The risk had also eventuated before the
claimant’s accident. In the 16-month period
before the claimant’s fall, there had been at least
three occasions when
customers sustained head and
back injuries from falling after
sliding down the bannisters.
The defendant’s manager did
not regard this as a particular
problem, but, when he saw it,
would try to speak with and
deter customers. Thought was given to erecting a
sign warning customers against the risks, but this
was rejected as a potential encouragement rather
than a deterrent.

On the day of her accident, the claimant had
attended a training course with work colleagues
then went to the defendant’s pub, for food and
further drinks. She drank approximately four
vodka drinks over the course of the day, was not
drunk and would not have appeared drunk. The
Judge accepted that she was acting rationally at
the time of her fall. Uncontested evidence
suggested that, over the evening, the claimant
contemplated with her colleagues that she might
slide down the bannisters later. She mentioned
the film ‘Mary Poppins’, in which this is
portrayed. There appeared to be some degree of
pre-planning. This was not a ‘spur of the
moment’ idea.

As the group came to leave the premises, one of
the claimant’s work colleagues slid down part of
a bannister fixed to a wall. The claimant appar-
ently did likewise. The colleague then changed
bannisters, to start sliding down the open bannis-
ter, next to the drop to the marble floor below.
He soon realised the danger of doing do, and
stopped. In the words of the Judge, ‘The claimant
was not so fortunate.’ She fell from the bannister

to the marble floor, some 4m below, sustaining a
cervical fracture and spinal cord injury resulting
in complete tetraplegia.

Seven months later, another customer fell after
attempting a similar manoeuvre, and sustained a
head injury. The defendant then arranged for
thick rope to be wound around the bannisters, at
a cost of less than £300, rendering it impossible

for customers to slide down.
No further incidents
happened. Practicable, effec-
tive and proportionate
precautions were put in place,
but too late to avail the
claimant.

The issues in the claim

The claimant alleged a breach by the defendant
of the common law duty of care in negligence, or
alternatively for breaches of the Occupiers’
Liability Acts 1957 and 1984. She later conceded
that the alternative claims did not materially add
to the common law claim. The case came before
Coulson J for trial, the principal issue being
whether the defendant owed a duty of care in
negligence to the claimant. There were four
inter-connected issues:

1. Did existing authorities establish a duty of
care in these circumstances?

2. Had the defendant assumed a particular
responsibility, sufficient to establish a duty?

3. Was it fair, just and reasonable to impose a
duty of care on the defendant?

4. Did the claimant voluntarily assume a risk
which negated any liability?

Existing authorities

The claimant’s principal difficulty appeared to be
that there was no authority, direct or analogous,
in which a person in her position had established
that a duty of care was owed. In her case, the
existence of a duty of care was disputed, so
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authorities such as Brannan v Airtours plc [1999]
The Times, 1 February and Jebson v Ministry of
Defence [2000] 1 WLR 2055, which concerned
the standard of care and contributory negligence
respectively did not assist. Both authorities
concerned intoxicated claimants: see Ward ‘Case
Commentary: Brannan v Airtours plc’ [1999] ITLJ
127 and Bates ‘Not so Duty Free’ [2009] TLQ 127.
Precedent did not help the claimant.

Had the defendant assumed a
responsibility?

Coulson J considered the approach of asking
whether a defendant had assumed a particular
responsibility to a claimant and/or whether a
claimant reasonably relied on a
defendant as ‘often a useful
way of approaching the issue
of whether or not a common
law duty of care is owed in any
given circumstances’ and ‘a
practical application of the
“neighbour principle”’ from
Donoghue v Stevenson [1932]
AC 532. He added:

“… in cases where the claimant might
otherwise be said to have been responsi-
ble for his or her own injuries, such a
particular assumption of responsibility by
the defendant may provide the only route
to a successful claim.”

The employer/employee relationship is heavy
laden with deeply-entrenched duties of care to
protect employees and prevent injury (including
from their own carelessness), on well-established
policy reasons, including the imbalance in knowl-
edge and control and the ability to exercise
freedom of choice. These themes can be useful
indicators of the relevant policy context.

In cases beyond the employment relationship,
there are relatively few instances in which

claimants have succeeded against defendants.
The cases are often characterised by a closely
analogous pre-existing relationship, such as that
akin to that of an employee/employer, as in
military cases including Barrett v Ministry of
Defence [1995] 1 WLR 1217 and Ministry of
Defence v Radclyffe [2009] EWCA Civ 635, where
the defendant can exercise a special degree of
control over the claimant’s activities.

Barrett is also an example where a defendant
with control and assumption of a responsibility is
under a duty not to exacerbate a pre-existing
situation of vulnerability or risk of the claimant’s
own making. Some commentators have
questioned whether, absent such an assumption
of responsibility, it is better to do nothing than
do something (see, for example Patten ‘Sliding

away’ [2011] NLJ 1124).

Other assumptions of respon-
sibility may arise through
regulators or others who may
exercise a degree of environ-
mental control where their
regulated activities take place,

such as in Watson v British Board of Boxing
Control Limited [2001] QB 1134, perhaps along
with activity control as in Vowles v Evans [2003]
EWCA Civ 318, [2003] 1 WLR 1607 or in relation
to activities alone. In Uren v Corporate Leisure
(UK) Ltd [2011] EWCA Civ 66, the defendant
assumed responsibility by organising activities
(involving competitive games) carrying a risk of
causing injury.

In Fowles v Bedfordshire County Council [1995]
PIQR P380, a claimant had been trained and
instructed how to use gymnastic mats, and then
sustained injuries when doing so without super-
vision. The Court of Appeal would have rejected
the claimant’s claim if based purely on the defen-
dant allowing the claimant unsupervised access
to the mats, but instead allowed the claim on the
basis that the close activity-based relationship,
characterised by reliance, between supervisor-
student and the risks had created an assumption
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of responsibility to teach him properly and to
make him aware of the dangers which the
claimant had reasonably relied upon, and a duty
was owed. 

Can foreseeability of harm be enough to amount
to an assumption of responsibility? In Geary, the
risk of harm was not only foreseeable, but
actually foreseen, and there had been incidents
and injuries prior to those of the claimant. In
Mitchell v Glasgow City Council [2009] UKHL 11,
[2009] 1 AC 874, a claim
involving foreseeability by a
social landlord for its actions
causing a third party to attack
a fellow tenant, Lord Hope
reiterated that foreseeability
alone was insufficient to estab-
lish a duty of care. Clearly,
policy considerations including loss-displace-
ment, the immunity of the police and the risk of
enlarging social landlords’ indeterminate liability
as erstwhile insurers of third party risks played a
part in this decision, but Mitchell clearly indicates
the boundaries of the role that foreseeability
plays. Foreseeability is not enough.

There needs to be something more than merely
providing the environment; a context (of
personal, environmental or activity control) in
which there is an assumption of responsibility
that is reasonably relied upon. Coulson J noted
with approval the submission of the defendant’s
counsel:

“… if the defendant had been organising
bannister-sliding competitions, there may
well have been an assumption of respon-
sibility. But in the circumstances of this
case, there was no such assumption.”

Caparo to the rescue?

The claimant was unable to found a duty by
applying direct or analogous precedent, or the
‘neighbour principle’ using a voluntary assump-

tion of responsibility. Could the tri-partite test for
the imposition of a duty of care in novel cases,
from Caparo Industries plc v Dickman and others
[1990] 2 AC 605 come to her assistance?
Foreseeability was not in issue. An accident of the
claimant’s type was foreseeable, had actually
been foreseen, and the risk had materialised
before her accident.

‘Proximity’ could be regarded as a manifestation
of the test for ‘neighbourhood’ in Donoghue.

Relying on authorities such as
Mitchell and of the Court of
Appeal in Perrett v Collins and
others [1998] 2 LLoyd’s Rep
255, Coulson J regarded the
notion of proximity as:

“… in reality, no different to
a defendant’s assumption of responsibility
towards a claimant or a claimant’s
reliance upon a defendant.”

Having determined that there was no such
assumption or reliance in this case, could proxim-
ity be met using other features?

The existence of a duty under the Occupiers’
Liability Acts could not be deployed here: this
would be somewhat circular – either the
‘occupancy duty’ was engaged, in which case
reliance on a concurrent common law duty in
negligence would be otiose, or it was not, in
which case an inapplicable occupancy duty
would be irrelevant. The Judge had concluded
that this case engaged an ‘activity duty’ rather
than an ‘occupancy duty’: the accident was not
concerned with the state of the premises but
rather the claimant’s decision to engage in activi-
ties on those premises. The necessary proximity
could not be established on this basis.

A final possible basis for proximity was advanced:
the recent emergence of a duty on occupiers to
guests to take reasonable care in respect of the
actions of third parties, from the decision of the
Court of Appeal in Everett v Comojo (UK) Ltd (t/a
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the Metropolitan] & others [2011] EWCA Civ 13,
[2011] PIQR P8. Coulson J readily distinguished
Everett: the present case had nothing to do with
the actions of third parties towards an innocent
claimant – such a duty could not extend to
protecting the claimant from the consequences
of her own actions.

The Judge concluded that it would not be fair,
just and reasonable to find that the defendant
owed a duty to the claimant, for the reasons
interwoven with the findings in relation to the
absence of a voluntary
assumption of responsibility by
the defendant, the absence of
sufficient proximity and the
issue of the claimant having
voluntarily assumed a risk. In
Barrett, Beldam LJ had
commented, on this aspect of
the Caparo test:

“To dilute self-responsibility and to blame
one adult for another’s lack of self-
control is neither just or reasonable and
in the development of the law of negli-
gence an increment too far.”

Tomlinson-esque notions of personal autonomy
and free will permeate the Caparo test, and are
particularly evident in this third limb. In the
recent case of Grimes v Hawkins and Frimley Park
Hospital NHS Foundation Trust [2011] EWHC
1506 (QB), a claim involving an accident in a
private swimming pool, Thirlwall J commented:

“The defendant was not required to adopt
a paternalistic approach to his visitors, all
of whom were adults, all of whom were
making choices about their behaviour,
exercising their free will.”

The Claimant’s assumption 
of risk

The precise effect of volenti is often debated, in
particular whether it negates a duty or provides a
defence. However, it is still relatively rare, and
often findings of a partial defence of contribu-
tory negligence are preferred (see Matthews
‘Dangerous activities’ Jul. /Aug. PILJ 9).

The claimant’s evidence here was candid. She
accepted that sliding down a bannister anywhere

carried the obvious risk of
falling, that this was a risk that
she had chosen to take and
she ‘had not thought for a
moment that she was allowed
to slide down the bannisters.’
Unsurprisingly, the defendant
argued that she had voluntar-

ily accepted an obvious and inherent risk of
which she was aware, and that the defendants
had no liability because the common law princi-
ple of volenti non fit injuria applied. 

The Judge agreed. The claimant’s voluntary
assumption of an obvious and inherent risk was
fatal to her claim. The Judge relied on Tomlinson,
where the House of Lords had regarded the
claimant’s actions there, in a misjudged attempt
to dive into shallow water, as not relating to a
risk giving rise to a duty on that defendant’s part.
Lord Hoffman in Tomlinson had commented that:

“A duty to protect against obvious risks or
self-inflicted harm exists only in cases in
which there is no genuine and informed
choice, as in the case of employees whose
work requires them to take the risk, or
some lack of capacity, such as the inability
of children to recognise danger
(Herrington v British Railways Board
[1972] AC 877) or the despair of prisoners
which may lead them to inflict injury on
themselves: Reeves v Commissioner of the
Police for the Metropolis [2000] 1 AC 360.”
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This ‘personal autonomy’ rationale against a duty
of care was extended beyond lawful visitors and
trespassers to those owed a statutory duty or
under other obligations in Evans v Kosmar Villa
Holidays plc [2007] EWCA Civ 1003, [2008] 1 WLR
297 but this did not help the claimant here. In
Clare v Perry (trading as Widemouth Manor
Hotel) [2005] EWCA Civ 39, Keane LJ commented:

“I regard the risk of an
accidental fall of being of
a materially different kind
from that of sustaining
injury when one deliber-
ately chooses to jump
down a drop known to
exist.”

In Trustees of the Portsmouth Youth Activities
Committee (a Charity) v Poppleton [2008] EWCA
Civ 646, [2009] PIQR P1 the claimant was injured
in a misjudged attempt, when leaping from an
indoor climbing wall, to grip a buttress. He fell,
sustaining serious injuries. The Court of Appeal
allowed the defendant’s appeal. May LJ consid-
ered an additional exception to Lord Hoffman’s
‘free will’ reasoning: where a defendant had ‘in
some relevant way assumed responsibility for the
claimant’s safety’ where the risk was not ‘inher-
ent and obvious’. More recently, in Grimes,
Thirlwall J commented:

“I do not accept that it is incumbent on a
householder with a private swimming
pool to prohibit adults from diving into
an ordinary pool whose dimensions and
contours can clearly be seen. It may well

be different where there is some hidden
or unexpected hazard but there was none
here.”

The ‘incapacity’ element of the ‘free will’ rationale
has its boundaries. Although Lord Hoffman
suggested children may be unable to recognise
danger, in Keown v Coventry Healthcare NHS
Trust [2006] EWCA Civ 39, [2006] 1 WLR 953 the

Court of Appeal dismissed the
11 year old claimant’s claim
based partly on there being an
‘activity duty’ but also that he
recognised the danger. Those
issues are amplified in the
present case, where the
claimant was sober, rational

and there had been an element of pre-planning
an evidently risk-laden activity. 

Concluding thoughts

The established trend, including Tomlinson and
Poppleton, presented an insurmountable diffi-
culty to the claimant in Geary. There were no
evident authorities in which, absent special or
particular facts, a defendant had been found to
owe a duty of care to protect a claimant from his
or her own voluntary assumption of an obvious
an inherent risk of injury. Where a claimant delib-
erately takes a risk that they might suffer some
injury, and then, unintentionally and due to a
momentary misjudgement, sustains an injury, the
defendant, even an insured, deep-pocketed or
institutional defendant may not be expected to
do any more.
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