
European Commission Policies on Airline Overbooking

On February 11, 2004, the European Commission (the Commission) introduced Regulation
(EC) No. 261/2004 to repeal Regulation (EEC) No. 295/91.1 The Regulation was created in an
effort to establish a higher level of protection for the rights of European passengers who are
either bumped, experience cancellations or encounter long delays as a result of an airline’s
activities.2 The Regulation imposes liability on all ‘community carriers’ and all carriers flying
out of (but not into) an EU airport.3 For the purpose of this analysis, all references to the
‘Regulation’ and its respective Articles are references to Regulation (EC) No. 261/2004.

Applicable Aircraft and Operators
Article 3 provides a short set of requirements in order for overbooking protections to apply.
The Article provides that the Regulation shall apply only to ‘motorised fixed wing aircraft’
and to ‘any operating air carrier providing transport to passengers.’4 Article 2 defines an
‘operating air carrier’ as, ‘an air carrier that performs or intends to perform a flight under
contract with a passenger or on behalf of another person, legal or natural, having a contract
with that passenger.’5

Procedure for Finding Volunteers
The legislation sets out a standard procedure that an airline must comply with in the event of
an overbooked flight. Article 4 states that if an airline reasonably expects a flight to be
overbooked, a call must be made to inform all passengers that the flight is overbooked and
issue a request for volunteers to surrender their seat.6 The Regulation stipulates that any
volunteer who surrenders a seat is entitled to compensation, which is strictly determined
between the passenger and the airline.7 This allows the airlines and volunteering passengers
to freely negotiate a just amount of compensation.
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Despite efforts to call for volunteers and provide compensation, some flights may still not
find enough volunteers. The Regulation grants airlines the right to begin bumping passengers
once this occurs.8 Airlines are then required to follow the mandatory bumping procedures
and provisions for compensation imposed by the Regulation.

Compensation for Bumped Passengers
The Regulation establishes compensation amounts for bumped passengers under Article 7.
These compensation amounts are in addition to the fare paid for the ticket, with Article 8
providing reimbursement provisions. The amounts are based on the length of the flight as
measured in kilometres.9 It should be noted that all distances provided under Article 7 are
determined using the great circle route method, which measures the closest distance between
two points on the surface of a sphere.10 Subsections (a)-(c) of paragraph 1 provide that
bumped passengers are entitled to:

(a) € 250 for all flights of 1,500 kilometers or less; 

(b) € 400 for all intra-Community flights of more than 1,500 kilometers and all other flights
between 1,500 and 3,500 kilometers; or

(c) € 600 for all flights not falling under (a) or (b).11

Although the language of paragraph 1 provides that these compensation amounts are manda-
tory, paragraph 2 affords airlines the opportunity to reduce these amounts.12

Under Article 8, airlines are required to offer bumped passengers a re-routed flight to their
final destination at the earliest possible opportunity. If a passenger decides to accept this
offer, subsections (a)–(c) of paragraph 2 permit the amount of compensation to be reduced by
50% if the re-routed flight does not exceed the scheduled arrival time of the original flight:

(a) by two hours, in respect to all flights of 1,500 kilometers or less; 

(b) by three hours, in respect to all intra-Community flights of more than 1,500 kilometers
and for all other flights between 1,500 and 3,500 kilometers; or

(c) by four hours, in respect to all flights not falling under (a) or (b).13

Regardless of whether the passenger is entitled to the full amount or only half, paragraph 3
requires the amount to be paid either in cash, electronic bank transfer, bank orders, bank
checks, or, with the signed agreement of the passenger, in travel vouchers or other services.14

Passengers should also take note that the Regulation provides that compensation to bumped
passengers may not be only limited to the amounts awarded under Article 7. Paragraph 1 of
Article 12 provides that the provisions of the Regulation ‘shall apply without prejudice to a
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passenger’s rights to further compensation.’15 In other words, passengers who believe they
have been unjustly treated or severely inconvenienced may also enter a claim for further
compensation. In determining the amount of further compensation, the Regulation does state
that the amount awarded under Article 7 should not be discounted, but rather deducted from
the amount of any compensation awarded under Article 12.16

In addition to paying passengers in accordance with Article 7, the Regulation requires further
assistance under Article 8 and Article 9. The passenger assistance mentioned in Article 8
gives bumped passengers, as well as volunteers, several options. First, a passenger may
choose to receive a full reimbursement of the unused ticket within seven days.17 The passen-
ger is also granted a reimbursement for the remaining flights in their journey that will not be
made, as well as any flights already taken if the original purpose of their travel plan is no
longer feasible.18 Furthermore, the passenger will be provided with a return flight to the first
point of departure.19 The second option available entitles the passenger to a re-routed flight
to their final destination at the earliest opportunity possible subject to availability.20 Finally, a
passenger may choose the third option, which entitles them to a re-routed flight to their final
destination, but at a later date at their convenience.21

The care provisions of Article 9 entitle passengers to food, lodging and communication privi-
leges after they have been bumped. Airlines must offer passengers free meals and
refreshments in relation to the length of their waiting time, as well as free hotel accommoda-
tion in cases where an overnight stay is required or a stay additional to that intended by the
passenger becomes necessary.22 The Article also mandates that airlines provide free trans-
portation to and from the place of lodging, as well as two free phone calls, fax messages or
emails.23

Exceptions to Compensation for Passengers Denied Boarding
Although bumped passengers are afforded extensive compensation and services, they must
qualify under the scope of Article 3 in order to receive those benefits. Paragraph 1 affords the
protections of the Regulation only to those passengers and volunteers either departing from a
member state of the EU or flying from a third country to a member state onboard an aircraft
based within the EU.24 However, if the third country has already provided compensation in
accordance with their own standards, then bumped passengers are not entitled to additional
compensation under the Regulation.25 Furthermore, passengers must check-in prior to the
time provided by the airline, or, when one is not provided, no less than 45 minutes before the
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scheduled departure.26 Passengers are also not entitled to compensation if they are travelling
free of charge or at a reduced rate that is not directly or indirectly available to the public.27

Airline Disclosure of Overbooking Practices
Article 14 of the Regulation attempts to protect the interests of airline passengers by requir-
ing airlines to provide public notices of their overbooking practices. Any airline engaged in
overbooking must display a sign at the check-in location in a clearly visible manner to notify
passengers of the practice.28 Additionally, any airline that begins to deny boarding must
provide each affected passenger with written notice of the compensation and assistance they
are entitled to under the Regulation. The Article further provides that if a passenger is blind
or visually impaired, he or she must be provided with the information using alternate means
so that they are adequately aware of their rights.29

A Look into the Policies of a European Union Carrier: Lufthansa
Passenger Airlines 

Lufthansa Passenger Airlines (Lufthansa) is a member of the global aviation group, Deutsche
Lufthansa AG.30 Lufthansa is the largest of the passenger airlines currently owned by
Deutsche Lufthansa AG, with 342 aircraft accounting for nearly one-half of the group’s
passenger fleet.31 Lufthansa is Germany’s largest passenger airline, flying over 60 million
passengers in the first eleven months of 2011.32 As a result of Germany being a member of
the EU, Lufthansa must comply with the standards set forth by the EC, including those for
overbooking.

Lufthansa’s Compliance with EU Overbooking Regulations
Lufthansa provides several locations on its website giving notice to passengers of its
overbooking practices. Under its ‘Passenger Rights’ and ‘General Conditions of Carriage’33

sections, Lufthansa informs passengers of their rights under the Regulation in the event of
overbooking, including those relating to care, compensation and reimbursement. By using
bold-faced type to highlight the several rights passengers are entitled to, as well as separating
compensation levels from the body of writing under ‘Denied Boarding’ Lufthansa makes its
policy transparent to passengers visiting their website but this is not enough to satisfy the
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notice requirement under Article 14 which requires a notice to be displayed at check-in. Only
if such a notice is displayed can Lufthansa claim to have satisfied the Regulation.

A passenger may find it difficult, however, to discover Lufthansa’s history of overbooking
violations. The reason for this is a simple. Lufthansa choose not to make them public. In a
response to an initiative by the Commission entitled ‘Monitoring consumer outcomes in the
single market: the Consumer Markets Scoreboard’ (COM (2008) 31)34 Lufthansa’s position was
to argue that such a system would be “incompatible with an open free market economy,” and
that the revelation of such material would be adverse to business interests. Particularly,
Lufthansa stated that it would damage its reputation in the “highly competitive and world-
wide aviation markets.” As a result of Lufthansa’s decision not to participate in the Consumer
Market Scoreboard, exposure to past violations or complaints is limited to only a few
unaccredited sources.

Lufthansa provides its boarding priority factors under Article 14 of the airline’s General
Conditions of Carriage. Passengers may access this information from Lufthansa’s website
under the Terms and Conditions section.

Under Article 14.5.1 of the General Conditions of Carriage, Lufthansa states it will give prior-
ity to unaccompanied children, ill and handicapped people, in selecting which passengers will
be bumped.35 Beyond these categories, priority in selection will be given in the order in which
passengers check-in.36

However, at the conclusion of the section, Lufthansa also provides that they will “take into
account any specific interests” in determining which passengers to select for boarding.37 This
flexibility cuts both ways. It permits decisions to be taken according to individual circum-
stances but it may also lead to staff making arbitrary decisions on who to bump in the
absence of a ‘bright line’ rule.

Nonetheless, Lufthansa has made it clear that checking in at an early time is the clear-cut,
most beneficial way to ensure that a passenger will not have to plead their case for being
permitted to board an overbooked flight.

Comparative Analysis: 14 CFR § 250 v Regulation (EC) 261/2004

It is apparent that both the FAA and the EU have a strong interest in protecting the rights of
passengers in an effort to make air travel a more pleasant experience. After analysing the
overbooking provisions of both the FAA and EU, it becomes readily apparent that all of the
similarities they share relate to the period before bumping occurs. The line that is drawn
shows that the two regulatory bodies agree on the preliminary measures that must be taken,
but begin to differ once a passenger is going to be bumped.

34. European Commission: Directorate General for Health & Consumers, Consumer Research (2010),
http://ec.europa.eu/consumers/consumer_research/index_en.htm (visited 12/20/11).
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Similarities Between 14 CFR § 250 and Regulation (EC) 261/2004
Besides the most obvious similarity that both the FAA and the EU do not outlaw the practice
of overbooking, the two regulatory bodies require that an airline provide adequate notice to
passengers that it is actively engaged in the practice. Both section 250.11 of the Code and
Article 14 of the Regulation state that the notice must be conspicuous enough that a passen-
ger should not be unaware of the practice.

The FAA and EU also require that a passenger comply with an airline’s time standard with
regard to check-in. Under section 250.6 of the Code and Article 3 of the Regulation, a passen-
ger who arrives at check-in just moments before a flight’s scheduled departure is not entitled
to the benefits the legislation affords them in the event of being bumped. 

If an airline realises that too many passengers have checked-in for a scheduled flight, both
the FAA and EU require that the airline make an announcement to inform the passengers of
the situation and request for volunteers under section 250.2b of the Code and Article 14 of
the Regulation. Furthermore, these provisions mandate that an airline may not begin
bumping passengers holding a confirmed reservation without first attempting to acquire
enough volunteers to surrender seats.

The final similarity between the FAA and EU is the provision covering compensation for a
passenger who volunteers to surrender his or her seat. Both section 250.2b(a) of the Code and
Article 4 of the Regulation provide that compensation in this situation is not governed by the
FAA or the Regulation, but rather is determined by negotiations between the volunteer and
the airline.

Differences Between 14 CFR § 250 and Regulation (EC) 261/2004
Once the period of calling for volunteers has ended, and an insufficient number of have come
forward, the differences between the FAA and EU become apparent. The first noticeable
difference is covered by the FAA under section 250.3. This section requires each US-based
airline to establish and publish its respective boarding priority factors list. By requiring an
airline to publish this list, it allows a passenger the opportunity to understand what actions
may be taken in advance to decrease the chances of being bumped from a flight. Although
Lufthansa has created and made this list available, the Regulation does not require each EU-
based airline to do the same.

There is perhaps no greater difference between the FAA and EU than the provisions for deter-
mining compensation. Under section 250.5 of the Code, the FAA bases the level of
compensation on the fare paid for the ticket and the length of delay the passenger experi-
ences in arriving at their destination. This system allows for a wide array of different awards
that are all capped by a maximum amount. Meanwhile, under Article 7 of the Regulation, the
Regulation awards passengers a flat amount of compensation that is based solely on the
distance the passenger’s flight was to travel. In this respect therefore, the FAA and EU do not
share a single factor in calculating the amount of compensation – except that the Regulation
does provide that compensation can be reduced if the length of delay is short.

Another noticeable difference in the policies covers the issue of timely compensation
payment. Although the Regulation sets a one week period for fare reimbursement under
Article 8 of the Regulation, the EU does not provide a time frame for compensation payment.
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Meanwhile, the FAA requires under section 250.8(a) that the payment of compensation
afforded under section 250.5 must be made to the passenger the day that the bumping occurs.
European airlines may pay compensation to passengers immediately out of business goodwill,
but the Regulation does not require that this occurs. 

Despite the lack of a provision for timely payment, the Regulation makes up for it by requir-
ing that a bumped passenger be provided with allowances for food, lodging and
communication services under Article 9 of the Regulation. The FAA does not have such a
provision under section 250 of the Code. Once a bumped passenger has been paid the
required compensation under section 250.5, the airline is not obligated to provide any of the
services the Regulation requires of its airlines under Article 9.

Only after the travel experience of the bumped passenger is complete does the final difference
between the Code and the Regulation become apparent. Article 12 of the Regulation allows a
bumped passenger to file for further compensation beyond the amount awarded under Article
7. The FAA does not provide a similar Code section to mirror Article 7. The language in the
Code, or lack thereof, indicates that compensation payments made to bumped passengers are
final in the eyes of the FAA.

The New Flying Experience

Despite the numerous measures implemented by the FAA and the EU, more can always be
accomplished. Both regulatory bodies can begin by considering these simple adjustments. 

On the part of the FAA, a change in the compensation rules needs to be considered. Passengers
who spend wisely by purchasing tickets well in advance are not any less inconvenienced by
overbooking than passengers who pay more for a flight. Yet, the passengers who pay less are
compensated as though they less inconvenienced. Similarly, passengers who pay higher fares,
whether by choice or not, should not have a cap placed on the inconvenience overbooking
brings. By removing the cap, airlines would have a greater incentive to improve the accuracy
of the methods used in determining how many seats to overbook on designated routes.

Most passengers under the protections afforded by the FAA would also benefit from the
implementation of a similar allowance system that European travellers enjoy. Passengers tend
not to plan in advance for being bumped. As a result, many of these passengers are caught
unprepared and may be unable to purchase adequate food, lodging or communication
services to assist them in their travels. Bumped passengers should not be forced to forfeit the
compensation they have been paid to pay for an inconvenient situation that, for the most
part, was not caused by their own actions.

Across the Atlantic, European passengers would benefit from several additional rights that the
FAA affords American travellers. Particularly, the EU should take into consideration
additional legislation to ensure that the compensation passengers are afforded under Article 7
is paid immediately. Prompt payment after being bumped benefits passengers, both finan-
cially and emotionally. For guidance, the EU should look no further than the provision the
FAA has enacted under section 250.8(a) of the Code. 

The EU also needs to consider the provision under section 250.3 of the Code that requires US-
based airlines to provide passengers with boarding priority factors. This provision allows
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passengers the opportunity to take necessary action to improve the chances that they are not
bumped from future flights. By giving passengers more control to avoid an inconvenient
situation, it relieves the stress of not knowing whether they will be one of the unlucky ones
chosen to miss their next flight.

The EU and FAA should not stop attempting to improve the legislation. As long as the
practice of airline overbooking is allowed by these regulatory bodies, there should be a
continuing responsibility to see to it that the unhappy practice of airline overbooking
becomes less burdensome so that passengers like Mr Jones and his family may enjoy their
vacation.
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